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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.

first FEDERAL REGISTER issue of each
week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 830
RIN 3208-AB83

Federal Employees Health Benefits
Program; Discontinued Plan and Split-
award Enroliments

AGENCY: Office of Personnel
Management.

ACTION: Final regulations with
opportunity for comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations concerning the Federal
Employees Health Benefits (FEHB)
Program. The final regulations: (1)
Expand the belated opportunity
provision so that any enrollee will be
permitted to make an enrollment change
when a health benefits plan is
discontinued at the end of the contract
period, and (2) allow surviving family
members more than one enrollment in
“split-award” cases (i.e., when the
family members receive separate
annuity payments). These revisions do
not introduce new policy but merely
recognize and formally authorize
existing policy and practice. The sole
purpose of these revisions is to assure
that individual enrollees are guaranteed
continuing, uninterrupted health benefits
enrollment and coverage. In the past,
OPM has used administrative discretion
to prevent loss or interruption of
enrollment and coverage in these
circumstances.

DATES: Effective Date: December 31,
1989,

Comment Date: Comments due on or
before March 20, 1990.
ADDRESSES: Written comments may be
sent to Reginald M. Jones, Jr., Assistant
Director for Retirement and Insurance
Policy, Retirement and Insurance Group,

Office of Personnel Management, P.O.
Box 57, Washington, DC 20044, or
delivered to OPM, room 4351, 1800 E.
Street NW., Washington, DC.

FOR FURTHER INFORMATICN CONTACT:
Bill Smith, (202) 632-4634, ext. 207.

SUPPLEMENTARY INFORMATION: Section
890.301(k) of the FEHB regulations now
provides that changes in enrollment
must be made during an open season
when a plan is discontinued at the end
of a contract period. Section 890.301(b)
of the regulations provides a belated
open season enrollment change
opportunity for employees only. If these
two regulatory provisions were strictly
enforced, the result would be an
unintended loss of coverage for some
enrollees, especially annuitants. That is,
for a variety of legitimate reasons, the
enrollee might miss out on the
opportunity to submit a timely open
season enroliment change. For example,
an annuitant might not receive the
information about the plan
discontinuance, or might receive it after
the open season enrollment period ends.
In the past, OPM has used
administrative discretion to prevent loss
or interruption of enrollment and
coverage in these circumstances. These
regulations affirm OPM's current
practice of permitting belated open
season changes in such instances.

The second revision amends
§ 890.303(c) of the regulations, which
currently provides that any eligible
survivor(s) previously covered as the
family member(s) of a deceased
employee or annuitant is allowed to
continue one FEHB enrollment in the
former employee's (or annuitant's)
stead.

While this basic principle of one
enrollment per family meets the health
care needs of the overwhelming
majority of enrollees, there are some
unique cases in which survivor benefits
are split among individuals of separate
households. This happens, for example,
where an annuitant is survived by
children of different spouses who belong
to separate family units. In these cases,
a single FEHB enrollment does not cover
all eligible survivors. Therefore, out of
prudence, our practice has been to allow
multiple enrollments in lieu of a one
family enrollment in such rare
situations. The regulation is being
revised to acknowledge this current
practice.

Waiver of Notice of Proposed
Rulemaking

Pursuant to sections 553(b})(3)(B) and
553(d)(3) of title 5 of the U.S. Code, I find
that good cause exists for waiving the
general notice of proposed rulemaking
and the prospective effective date of
these revisions. The notice is being
waived to assure that enrollees,
particularly those affected by plan
discontinuations at the end of 1989, have
continued uninterrupted enrollment and
coverage. Delaying the date of
implementation of these regulations
would be contrary to the public interest
and would serve no useful purpose.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because they primarily affect Federal
employees, annuitants and former
spouses.

List of Subjects in 5 CFR Part 890

Administrative practice and
procedure, Government employees,
Health insurance.

U.S. Office of Personnel Management.
Constance Berry Newman,
Director.

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

Accordingly, OPM is amending 5 CFR
part 890 as follows:

1. The authority citation for part 890
continues to read as follows:

Authority: 5 U.S.C. 8913; sec. 890.102 also
issued under 5 U.S.C. 1104 and Pub. L. 100~
654; sec. 890.303 also issued under sec. 303 of
Pub. L. 99-569, 100 Stat. 3190, sec. 188 of Pub.
L. 100-204, 101 Stat. 1331, and sec. 204 of Pub.
L. 100-238, 101 Stat. 1744; subparts ] and K
also issued under titles I and II, respectively
of Pub. L. 100-854.

2. In § 890.301, paragraph (b) is
revised to read as follows:

§890.301 Opportunities to register to
enroll and change enroliment.
- - - * -

(b) Belated registration. When an
employing office determines that (1) an
employee was unable, for cause beyond
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his or her control, to register to be
enrolled or (2) an enrollee was unable,
for cause beyond his or her control, to
change enrollment within the time limits
prescribed by this section, that office
must accept his or her registration
within 31 days after it advises him or
her of that determination.

3. In § 890.303, paragraph (c) is revised
to read as follows:

§ 890.303 Continuation of enroliment.
* * . * -

(c) On death. The enrollment of a
deceased employee or annuitant who is
enrolled for self and family (as opposed
to self only) is transferred automatically
to his or her eligible survivor annuitants.
The enrollment is considered to be that
of (1) the survivor annuitant from whose
annuity all or the greatest portion of the
withholding for health benefits is made
or (2) the surviving spouse entitled to a
basic employee death benefit. The
enrollment covers members of the
family of the deceased employee or
annuitant. In those instances in which
the annuity is split among surviving
family members, multiple enrollments
are allowed. A remarried spouse is not a
member of the family of the deceased
employee or annuitant unless annuity
under section 8341 or 8442 of title 5,
United States Code, continues after
remarriage.

* * * - -

[FR Doc. 90-1197 Filed 1-18-90; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 401
[Amendment No. 32; Doc. No. 7636S]

General Crop Insurance Regulations;
Fresh Market Tomato (Dollar Pian)
Endorsement

AGENCY: Federal Crop Insurance
Corporation, USDA.
AcCTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the General
Crop Insurance Regulations (7 CFR part
401), effective for the 1991 and
succeeding crop years, by adding a new
section, 7 CFR 401.139, the Fresh Market
Tomato (Dollar Plan) Endorsement. The
intended effect of this rule is to provide
the provisions of crop insurance
protection on tomatoes in an
endorsement to the general crop
insurance policy.

EFFECTIVE DATE: February 20, 1990.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
established as May 1, 1994.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983,

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

FCIC adds to the General Crop
Insurance Regulations (7 CFR part 401),
a new section to be known as 7 CFR
401.139, the Fresh Market Tomato
(Dollar Plan) Endorsement, effective for
the 1991 and succeeding crop years, to
provide the provisions for insuring
tomatoes.

Upon publication of 7 CFR 401.139 as
a final rule, the provisions for insuring
tomatoes contained therein will
supersede those provisions contained in

7 CFR part 444, the Fresh Market
Tomato Crop Insurance Regulations,
effective with the beginning of the 1991
crop year. The present policy contained
in 7 CFR part 444 will be terminated at
the end of the 1990 crop year and later
removed and reserved. FCIC will
propose to amend the title of 7 CFR part
444 by separate document so that the
provisions therein are effective only
through the 1990 crop year.

Minor editorial changes have been
made to improve compatibility with the
general crop insurance pelicy. These
changes do not affect meaning or intent
of the provisions. In adding the new
Fresh Market Tomato (Dollar Plan)
Endorsement to 7 CFR part 401, FCIC
makes other changes in the provisions
for insuring tomatoes as follows:

1. Section 2—Add a provision to
exclude losses due to failure to market
the tomatoes unless the failure to
market the tomatoes is due to physical
damage from an insured cause.

2. Section 3—State guarantees are
now included in the endorsement.

3. Section 7—Add unit division
provisions in the endorsement with
language providing that production
evidence must be maintained and be
made available to us.

4. Section 9—Change the language
regarding the value of appraised
production to count of tomatoes
remaining after the second or third
harvest to be the production in excess of
30 cartons.

Change the value of appraised
production to count for ground culture
tomatoes to be the value remaining after
the second harvest rather than after the
third harvest as is the case with staked
tomatoes.

5. Section 13—Change the
classification size of mature green and
ripe tomato to 8 x 7 (2%s2-inch minimum
diameter).

Revise the definition of “Acre,”
“Freeze,” "Frost,” and, “Tropical
Cyclone™ to clarify their meaning.

Recently, FCIC's Board of Directors
adopted a change which allows a
discount against the premium for
insureds who choose not to divide their
acreage into optional units. Since this
discount is available for tomatoes,
appropriate explanatory language has
been added to the annual premium and
unit division sections of this
endorsement.

On Friday, October 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 41248, to add a new section, 7 CFR
§ 401.139, the Fresh Market Tomato
(Dollar Plan) Endorsement to provide
the provisions of crop insurance
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protection on tomatoes in an
endorsement to the general crop
insurance policy. The public was given -
30 days in which to submit written
comments, data, and opinions on the
proposed rule, but none were received.
Therefore, the rule published at 54 FR
41246 is hereby adopted as a final rule.

List of Subjects in 7 CFR Part 401

Crop insurance; fresh market tomato
(dollar plan) endorsement.

Final Rule

Accordingly, pursuant to the authority 3
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 ef seq.),
the Federal Crop Insurance Corporation
amends the General Crop Insurance
Regulations (7 CFR part 401), effective
for the 1891 and succeeding crop years,
as follows:

PART 401—[AMENDED]

1. The authority citation for 7 CFR
part 401 continues to read as follows:

Authority: 7 U.S.C. 1508, 1516.

2.7 CFR part 401 is amended to add a
new section to be known as 7 CFR
401.139, Fresh Market Tomato (Dollar
Plan) Endorsement, effective for the 1991
and Succeeding Crop Years, to read as
follows:

§401.139 Fresh Market Tomato (Doilar
Plan) Endorsement.

The provisions of the Fresh Market
Tomato Crop Insurance Endorsement for
the 1991 and subsequent crop years are
as follows:

Federal Crop Insurance Corporation Fresh
Market Tomato (Dollar Plan) Endorsement

1. Insured Crop.

a. The crop insured will be tomatoes
(excluding plum and cherry-type tomatoes)
planted for harvest as fresh market tomatoes.

b. In lieu of section 2.e.(11) of the general
policy, we will insure newly cleared land
planted to tomatoes.
~ ¢ In addition to the fresh tomatoes not
insurable under section 2 of the general crop
insurance policy we do not insure any
acreage grown by any entity if that entity had
not previously:

(1) Grown tomatoes for commercial sale; or

(2) Participated in the management of the
tomato farming operation.

d. We do not insure any acreage of
tomatoes:

(1) Grown for direct consumer marketing;

(2) Which is not irrigated;

(3) Which is not grown on plastic mulch
unless allowed for by the actuarial table;

(4) On which tomatoes, peppers, eggplants,
or tobacco have been grown and the soil was
not fumigated or otherwise properly prepared
before planting tomatoes;

(5) Which was planted to tomatoes the
Preceding planting period, unless the tomato
plants of the preceding planting period were
destroyed prior to reaching stage 2
Production as defined in section 3 of this
endorsement.

2. Causes of Loss.

a. The insurance provided is against
unavoidable loss of production resulting from
the following causes occurring within the
insurance period:

(1) Excessive rain;

(2) Frost;

(3) Freeze;

(4) Hail:

(5) Fire;

(8) Tornado;

(7) Wind or excess precipitation occurring
in conjunction with a cyclone; or

(8) Failure of the irrigation water supply
due to an unavoidable cause occurring after
the beginning of planting;

Unless those causes are excepted, excluded,
or limited by the actuarial table or section 8
of the general crop insurance policy.

b. In addition to the causes of loss specified
in section 1 of the general policy as not
insured, we will not insure against any loss of
production due to:

(1) Disease or insect infestation; or

(2) Failure to market the tomatoes unless
such failure is due to actual physical damage
from a cause specified in subsection 2.a.

8. Insurance Guarantees.

a. The insurance guarantees per acre are
by stages and increase at specified intervals,
up to the final stage guarantee. The stages
and guarantees are as follows:

(1) First stage is from planting until
qualifying for stage 2. The first stage
guarantee is 50 percent of the final stage
guarantee.

(2) Second stage is 60 days (30 days for
transplants) after planting, and until
qualifying for stage 3. The second stage
guarantee is 75 percent of the final stage

guarantee,

(3) The third stage is 90 days {60 days for
transplants) after planting until qualifying for
the final stage. The third stage guarantee is 80
percent of the final stage guarantee.

(4) The final stage begins the earlier of 105
days (75 days for transplants) after planting,
or the beginning of harvest.

b. Any acreage of tomatoes damaged to the
extent that growers in the area would not
further care for the tomatoes, will be deemed
to have been destroyed even though the
tomatoes continue to be cared for. The
insurance guarantee for such acreage will be
the guarantee for the stage in which such
damage occurs.

4. Report of Acreage, Share, and Practice.
In addition to the information required in
section 3 of the general crop insurance policy,

you must report the row width. You must
report on or before the acreage reporting date
for each planting period all the acreage of
fall, winter, and spring-planted tomatoes as
applicable in the county in which you have a
share.

5. Annual Premium.

The amount is computed by multiplying the
final stage amount of insurance times the
premium rate, times the insured acreage,
times your share at the time of each planting,
times any applicable premium adjustment
percentage for which you may qualify (as
shown in the actuarial table), because you
have not selected optional units.

8. Insurance Period.

In lieu of section 7 of the general crop
insurance policy, insurance attaches on each
unit when the tomatoes are planted in each
planting period and ends at the earliest of:

a. Total destruction of the tomatoes on the
unit;

b. Discontinuance of harvest of tomatoes
on the unit;

c. The date harvest should have started on
the unit on any acreage which will not be
harvested;

d. 140 days after the date of direct seeding,
transplanting, or replanting;

e. Final harvest; or

f. Final adjustment of a loss.

7. Unit Division,

In addition to units defined in section 17 of
the general crop insurance policy, insurable
tomato acreage will contain units by planting
period. Insurable tomato acreage which
otherwise would be one unit as provided
above, may be divided into two or more
optional units. Written, verifiable records of
planted and harvested acreage and
production for each optional unit must be
provided to us at our request. For optional
unit division, acreage planted to the insured
tomatoes must be located in separate, legally
identifiable sections or, in the absence of
section descriptions, on land identified by
separate ASCS Farm Serial Numbers,
provided:

a. The boundaries of the section or farms
designated by ASCS Farm Serial Number are
clearly identified, and the insured acreage
can be easily determined; and

b. The tomatoes are planted in such a
manner that the planting pattern does not
continue into an adjacent section or farm
designated by ASCS Farm Serial Number.

If you have a loss on any unit, preharvest
appraisals for that loss unit and production
records for all harvested units, whether
insured or uninsured, must be provided to us.
Production that is commingled between
optional units may cause those units to be
combined. If your tomato acreage is not
divided into optional units as provided in this
section, your premium amount will be
reduced as provided by the actuarial table.

8. Notice of Damage or Loss.

a. If a loss is anticipated by you on any unit
within 15 days prior to or during harvest and
you are going to claim an indemnity on any
unit, you must give us notice not later than 72
hours after the earliest of:

(1) Total destruction of the tomatoes on the
unit;

(2) Discontinuance of harvest of any
acreage on the unit;

(3) The date harvest would normally start if
any acreage on the unit is not to be
harvested; or

(4) 140 days after the direct seeding,
transplanting, or replanting of the tomatoes
(see section 6).

b. You must not destroy any tomato
acreage within a unit until inspected by us if
an indemnity is to be claimed or the unit.

¢. We may reject any claim for indemnity if
you fail to comply with any of the
requirements of this section or section 8.

9. Claim for Indemnity.

a. The indemnity will be determined on
each unit by:
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(1) Multiplying the insured acreage by the
amount of insurance, times the percentage for
the stage of production defined in section 3;

(2j Subtracting therefrom the total value of
production to be counted (see subsection
9.b.); and

(3) Multiplying this result by your share.

b. The total value of production to be
counted for a unit will include all harvested
and appraised production.

(1) The total value of harvested production
will be the greater of:

(a) The dollar amount obtained by
multiplying the number of 25-pound cartons
of tomatoes harvested in the unit by $3.00; or

(b) The dollar amount obtained by
multiplying the number of 25-pound cartons
of tomatoes sold by the price received minus
allowable cost set by the actuarial table
(however, such price must not be less than
zero for any carton),

(2) The value of appraised production to be
counted will include:

(a) The value of the potential production
{see subsection 13.k.) on tomato acreage that
has not been harvested the second time for
ground-cultured tomatoes (the third time for
staked tomatoes);

(b) The value of unharvested potentjal
production in excess of 30 cartons after the
second harvest for ground culture tomatoes
(third harvest for staked tomatoes);

(c) The value of the potential production
lost due to uninsured causes; and

(d) An amount not less than the dollar
amount of insurance per acre for any acreage
abandoned or put to another use without
prior written consent or which is damaged
solely by an uninsured cause.

The value of any appraised production will
not be less than the dollar amount obtained
by multiplying the number of 25-pound
cartons of tomatoes appraised by $3.00.

(3) Any appraisal we have made on insured
acreage for which we have given written
consent to be put to another use will be
considered production unless such acreage is:

(a) Not put to another use before harvest of
tomatoes becomes general in the county for
the planting period and reappraised by us;

(b) Further damaged by an insured cause
and reappraised by us; or

(c) Harvested.

c. A replanting payment is available under
this endorsement. The acreage to be
replanted must have sustained a loss in
excess of 50 percent of the plant stand. The
replanting payment per acre will be your
actual cost per acre for replanting, but will
not exceed the product obtained by
multiplying $175.00 per acre by your share.

10. Cancellation and Termination Date.

The cancellation and termination date is
July 31,

11. Contract Changes.

All contract changes will be available at
your service office by April 30 preceding the
cancellation date.

12, Production Reporting Dates.

The production reporting provision found
in section 4 of the general crop insurance
policy does not apply to this contract.

13. Meaning of Terms.

For the purpose of tomato crop insurance:

a. “Acre'" means 43,560 square feet of land
on which row widths do not exceed 8 feet, or

if row width exceeds 8 feet, the land on
which at least 7260 linear feet rows are
planted.

b. “Crop Year”, in lieu of the definition in
the General Policy, means the period within
which the tomatoes are normally grown
beginning August 1 and continuing through
harvesting of the spring-planted tomatoes
and is designated by the calendar year in
which the spring-planted tomatoes are
normally harvested.

c. “Cyclone” means a large-scale,
atmospheric wind-and-pressure system
(without regard to the time of year), named
by the United States Weather Service and
characterized by low pressure at its center
and counterclockwise, circular wind motion,
in which the minimum sustained surface
wind (1-minute mean) is 34 knots (39 miles
per hour) or more at the time of loss as
recorded by the U.S, Weather Service
reporting station nearest to the crop damage.

d. “Direct consumer marketing" means the
method of selling tomatoes from the farm
directly to the consumer without the
intervention of a wholesaler, retailer, or
packer.

e. “Excessive rain" means more than 10
inches of rain on the tomato field within a 24-
hour period, after the tomatoes have been
seeded or transplanted.

f. “Freeze" means the condition that exists
when air temperatures over a widespread
area remain at or below 32 degrees
Fahrenheit, and cause damage to plant tissue.

g. “Frost"” means a deposition or covering
by minute ice crystals formed from frozen
water vapor, which causes damage to plant
tissue.

h. “Harvest" means the picking of
marketable tomatoes on the unit.

i. “"Mature green tomato" means a tomato
which:

(1) Has heightened gloss because of the
waxy skin that cannot be torn by scraping;

(2) Has well-formed, jelly-like substance in
the locules;

(3) Has seeds that are sufficiently hard so
that they are pushed aside and not cut by a
sharp knife in slicing; and

(4) Shows no red color.

j. “Planting" means transplanting the
tomato plants into the field or direct seeding
in the field.

k. “Planting period" means tomatoes
planted within the dates set by the actuarial
table, as fall-planted, winter-planted, or
spring-planted.

L “Plant stand" means the number of live
plants per acre before the plants were
damaged due to insurable causes.

m. “Potential production" means the
number of 25-pound cartons of mature green
or ripe tomatoes with classification size of 8
X 7 (2%2 inch minimum diameter) or larger,
which the tomato plants would preduce or,
would have produced per acre, by the end of
the insurance period.

n. “Replanting” means performing the
cultural practices necessary to replant
insured acreage to tomatoes.

0. “Ripe Tomato" means a tomato which
has a definite break in color from green to
tannish-yellow, pink or red.

p. "Tomatoes grown for direct consumer
marketing" means tomatoes initially intended
for direct consumer marketing.

Done in Washington, DC, on January 10,
1990.

John Marshall,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 90-1226 Filed 1-18-90; 8:45 am|]
BILLING CODE 3410-08-M

7 CFR Part 401
[Amendment No. 55; Doc. No. 7619S]

General Crop Insurance Regulations;
Canning and Processing Bean
Endorsement

AGENCY: Federal Crop Insurance
Corporation, USDA,

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the Canning
and Processing Bean Endorsement (7
CFR 401.118) to provide for unit division
guidelines by type in Illinois, Indiana,
Iowa, and Pennsylvania. The intended
effect of this rule is to include these
states among those identified in section
5 of the policy as states where unit
division by type is permitted.

EFFECTIVE DATE: December 31, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, room 4090, South
Building, U.S. Department of
Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Department
Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
November 1, 1994.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises

* in domestic or export markets; and (2)

certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
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significant impact on a substantial
number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

FCIC amends the Canning and
Processing Bean Endorsement (7 CFR
401.118) to allow for unit division
guidelines by type in Illinois, Indiana,
lowa, and Pennsylvania.

Under the provisions of the Canning
and Processing Bean Endorsement,
unless states are specifically cited in
section 5 of the policy as being states in
which unit division guidelines by type
are allowed, they will be placed in the
same category as those states where the
actuarial structure does not permit unit
division. Recent expansion of the
canning and processing bean crop
ingurance program into Illinois, Indiana,
lowa, and Pennsylvania has created a
condition whereby, unless the
endorsement is amended to name these
states, unit division by type in such
states will not be permitted.

For this reagson, FCIC amends the
Canning and Processing Bean
Endorsement to list Illinois, Indiana,
lowa, and Pennsylvania, as being states
in which unit division guidelines are
established.

On Friday, October 6, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 41249, to provide for unit division by
type in Illincis, Indiana, lowa, and
Pennsylvania. The public was given 30
days in which to submit written
comments, data, and opinions on the
Proposed rule, but none were received.
Therefore, the rule published at 54 FR
41249 is here adopted as a final rule.

Recently, FCIC's Board of Directors
adopted a change which allows a
discount against the premium for
Insureds who choose not to divide their
dcreage into optional units. Since this
discount is available for canning and
Processing beans, appropriate
explanatory language has been added to

the annual premium and unit division
sections of this policy.

Inasmuch as the date for filing
contract changes in the service office is
December 31, 1989, and sufficient time
must be given to allow potential
insureds to consider crop insurance
based on unit division by type, good
cause is shown for making this rule
effective in less than 30 days.

List of Subjects in 7 CFR Part 401

Crop insurance; Canning and
processing bean.

Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the General Crop Insurance
Regulations (7 CFR part 401), effective
for the 1990 and succeeding crop years,
as follows:

1. The authority citation for 7 CFR

part 401 continues to read as follows:
Authority: 7 U.S.C. 1508, 1516.

2. The Canning and Processing Bean
Endorsement (7 CFR 401.118), is
amended by revising section 3 and the
introductory paragraph to section 5 to
read as follows:

§401.118 Canning and Processing Bean
Endorsement.

- - - - Ll

3. Annual premium.

The annual premium amount is computed
by multiplying the production guarantee
times the price election, times the premium
rate, times the insured acreage, times your
share at the time of planting, applying any
applicable premium adjustment percentage
(as shown in the actuarial table), for which
you may qualify because you have not
selected optional units.

- * - - -

5. Unit division.

In addition to units defined in section 17 of
the General Crop Insurance Policy, canning
and processing bean acreage may be divided
into units by type (smap or lima). For Idaho,
Illinois, Indiana, lowa, Michigan, Minnesota,
New York, Oregon, Pennsylvania, Tennessee,
Utah, Washington, and Wisconsin, bean
acreage that would otherwise be one unit
may be further divided, if for each proposed
unit you maintain written, verifiable records
of planted acreage and harvested production
for at least the previous crop year and either:

L - - - -

Done in Washington, DC on January 10,
1990.
John Marshall,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 80-1224 Filed 1-18-80; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 456

[Amendment No. 1; Doc. No. 7644S]

Macadamia Tree Crop Insurance
Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the
Macadamia Tree Crop Insurance
Regulations (7 CFR part 456), effective
for the 1990 and succeeding crop years,
to liberalize a policy requirement with
respect to the age of bearing macadamia
trees when reducing insurance coverage
on a unit with less than 80 percent of a
complete planting pattern. The intended
effect of this rule is to make this
provision of the policy more easily
administered.

EFFECTIVE DATE: January 1, 1990.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFCRMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This section does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
October 1, 1992.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.
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This progam is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

FCIC amends the Macadamia Tree
Crop Insurance Regulations (7 CFR part
456), by liberalizing the requirement
with respect to the age of bearing
macadamia trees when reducing
insurance coverage on a unit with less
than 90 percent of a complete planting
pattern.

Subsection 4.b. of the current
Macadamia Tree Crop Insurance Policy
provides that if, at the time insurance
attaches, the number of bearing trees
over five years old on a unit is less than
90 percent of the number of trees that
would comprise a complete planting
pattern, the amount of insurance will be
reduced 1 percent for each percent
below 90 percent.

The effect of this subsection applies
more to macadamia nut crop insurance
by referring to bearing trees over five
years old and was inadvertently
included in the macadamia tree policy.

Therefore, FCIC amends subsection
4.b., to remove the reference to bearing
trees over five years old, while retaining
the impact of reducing coverage on a
percentage basis when the number of
trees is less than 90 percent of the
complete planting pattern.

On Monday, October 16, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 42305, to liberalize a policy
requirement with respect to the age of
bearing macadamia trees when reducing
insurance coverage on a unit with less
than 90 percent of a complete planting
pattern. The public was given 30 days in
which to submit written comments, data,
and opinions on the proposed rule, but
none were received. Therefore, the rule
published at 54 FR 42305 is hereby
adopted as a final rule.

Inasmuch as the insurance period
begins on January 1, 1890, good cause is
shown for making this rule effective in
less than 30 days.

List of Subjects in 7 CFR Part 456

Crop insurance; Macadamia trees.
Final Rule

Accordingly, pursuant to the authority

contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the Macadamia Tree Crop
Insurance Regulations (7 CFR part 456),
effective for the 1990 and succeeding
crop years, as follows:

PART 456—[AMENDED]

1. The authority citation for 7 CFR
part 456 continues to read as follows:

Authority: 7 U.S.C. 1506, 1516.

2.7 CFR part 456, the Macadamia Tree
Crop Insurance Regulations, is amended
by revising subparagraph 4.b. of the
policy to read as follows:

§ 456.7 The application and policy.

- - - - -

4. Amounts of insurance and coverage
levels.
- - * - *

b. If, at the time insurance attaches, the
number of macadamia trees on a unit is less
than 90 percent of the number of macadamia
trees that would comprise a complete
planting pattern, the amount of insurance will
be reduced 1 percent for each percent below
90 percent.

* - - - -

Done in Washington, DC on January 10,
1990.

John Marshall,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 90-1227 Filed 1-18-90; 8:45 am]
BILLING CODE 3410-08-M

Agricultural Marketing Service
7 CFR Part 905

[Docket No. FV-90-124FR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida; Relaxation
of Grade and Size Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

sumMMARY: This final rule relaxes current
grade and size requirements for
domestic shipments of Temple oranges
and Honey tangerines grown in Florida
for the remainder of the 1989-90 season.
In late December, a severe freeze
damaged much of the Florida citrus crop
available for fresh market use. The
Citrus Administration Committee
(committee) unanimously recommended
these relaxations to allow handlers to
maximize fresh market shipments of
consumer acceptable fruit. This action is
based on the committee's assessment of

current crop conditions and available
supplies of marketable fruit.

EFFECTIVE DATES: January 12, 1990
through August 19, 1990.

FOR FURTHER INFORMATION CONTACT:
George J. Kelhart, Marketing Specialist,
Marketing Order Administration Branch,
Fruit and Vegetable Division, AMS,
USAD, P.O. Box 96456, Room 2525-5,
Washington, DC 20090-6456; telephone:
(202) 475-3919.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Agreement and Marketing Order No.
905, both as amended (7 CFR part 805),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida. This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-874), hereinafter referred to
as the Act.

This rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (FRA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are about 100 Florida citrus
handlers subject to regulation under the
marketing order covering oranges,
grapefruit, tangerines, and tangelos
grown in Florida. In addition, there are
about 13,000 producers of these citrus
fruits in Florida. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.2) as those having average annual
gross revenues for the last three years of
less than $500,000, and small agricultural
service firms are defined as those whose
gross annual receipts are less than
$3,500,000. A minority of these handlers
and a majority of the producers may be
classified as small entities.

Section 905.306 of the rules and
regulations (7 CFR 905.306; as amended
at 54 FR 48574, November 24, 1989)
specifies minimum grade and size
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requirements for most varieties of
Florida oranges and tangerines for both
domestic and export markets. The
requirements for the domestic market
are specified in that section in Table I of
paragraph (a). The domestic market was
redefined as the 48 contiguous States
and the District of Columbia of the
United States and export markets as any
destination other than the 48 contiguous
States and the District of Columbia of
the United States by an amendment to
the marketing order (54 FR 37290,
September 8, 1989), which revised

§§ 905.9 and 905.52. Section 905.306 has
been amended by an interim final rule,
published in the Federal Register (54 FR
46596, November 8, 1989) which reflects
these changes to the order.

This action relaxes the minimum
grade requirement for domestic
shipments of Honey tangerines from
Florida No. 1 to Florida No. 1 Golden
and relaxes the minimum size
requirement for domestic shipments of
Honey tangerines from 2% inches in
diameter to 2% inches in diameter. The
minimum size requirement for domestic *
shipments of Honey tangerines currently
appears in error in the Code of Federal
Regulations as 2! %i6. This action
corrects that provision to 2% as it
appeared in the Federal Register at 47
FR 589, January 6, 1982. This action also
relaxes the minimum grade requirement
for domestic shipments of Temple
oranges from U.S. No. 1 to U.S. No. 1
Golden and relaxes the minimum size
requirement for domestic shipments of
such oranges from 2%16 inches in
diameter to 2% e inches in diameter. The
grade and size relaxations for domestic
shipments of Honey tangerines and
Temple oranges need to be effective
immeidately, and remain in effect
through August 19, 1990. The minimum
grade and size requirements for these
fruits will revert back to the tighter
requirements specified in § 905.306 on
August 20, 1990.

In late December 1989, a severe freeze
damaged much of the Florida citrus crop
available for fresh market use. After
evaluating crop conditions, the
committee determined that a reduction
in the quality and size requirements for
Temple oranges and Honey tangerines
would allow the industry to maximize
fresh market utilization while providng a
satisfactory product to meet consumer
demand.

The severe cold was especially
damaging because it occurred early in
the harvest season. Approximately 80
Percent of the crop was still on the trees.
The economic loss because of the freeze
1s expected to be high. The committee

estimates that the Honey tangerine and
Temple orange crops could be reduced
by as much as 85-90 percent from
October crop estimates. The
recommended relaxations will lessen
grower and handler losses from the
freeze by allowing fruit with minor
exterior defects (discoloration) to be
utilized in fresh market channels. The
internal quality of fruit grading U.S. No.
1 Golden and Florida No. 1 Golden is the
same as that of fruit meeting the current
minimum requirements of U.S. No. 1 and
Florida No. 1. Thus, the eating quality of
the additional fruit which will be
utilized in the fresh market as a result of
the grade relaxations should be the
same.

The relaxation of the size
requirements will allow fruit smaller
than the current minimum sizes to be
utilized in the fresh market. This will
allow fruit which is of acceptable eating
quality, but which has to be harvested
slightly smaller because of the freeze, to
be utilized in the fresh market. Normally
when there is an adequate supply of
larger sized fruit, smaller fruit would be
used for processing. Because supplies of
Honey tangerines and temple oranges
are expected to be drastically reduced
by the freeze, the industry desires to
utilize as much of the crop in the fresh
market as possible. The recommended
size relaxation will help satisfy
consumer demand for fresh citrus fruits
while maximizing returns to producers
and handlers,

The committee, which administers the
program locally, unanimously
recommended this emergency action by
telephone vote on January 9, 1990. The
grade and size relaxations are based on
the committee's assessment of the
current crop conditions and the
available supply of marketable fruit. The
committee meets prior to and during
each season to review the handling
requirements, effective on a continuous
basis, for each regulated citrus fruit.
Committee meetings generally are open
to the public, and interested persons
may express their views at these
meetings. Due to the emergency
situation, there was no time to schedule
a public hearing. Pursuant to paragraph
(c) of § 905.34 of the order, the
committee may, in cases of emergency,
vote by telephone and all such votes
must be confirmed in writing. The U.S.
Department of Agriculture (Department)
reviews committee recommendations
and information submitted by the
committee and other available
information and determines whether
modification suspension, or termination
of the handling requirements would tend

to effectuate the declared policy of the
Act.

Some Florida citrus fruit shipments
are exempt from the handling
requirements effective under the
marketing order. Handlers may ship up
to 15 standard packed cartons (12
bushels) of fruit per day under a
minimum quantity exemption provision.
Also, handlers may ship up to two
standard packed cartons of fruit per day
in gift packages which are individually
addressed and not for resale, under the
current exemption provisions. Fruit
shipped for animal feed is also exempt
under specific conditions. In addition,
fruit shipped to commercial processors
for conversion into canned or frozen
products or into a beverage base are not
subject to the handling requirements.

Section 8e of the Act (7 U.S.C. 608e-1)
provides that whenever specified
commodities, including oranges and
grapefruit, are regulated under a Federal
marketing order, imports of these
commodities into the United States are
prohibited unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities. Section 8e also provides
that whenever two or more marketing
orders regulate the same commodity
produced in different areas of the United
States, the Secretary shall determine
which area the imported commodity is
in most direct competition with and
apply the regulations for that area to the
imported commodity.

Orange import requirements are
specified in § 944.312 (7 CFR part 944),
and are effective under section 8e of the
Act. That section requires that oranges
imported into the United States must
meet the same minimum grade and size
requirements as those specified for
Texas oranges in paragraphs (a)(1) and
(a)(2) of § 906.365 Texas Orange and
Grapefruit Regulation 34 (54 FR 51737,
December 18, 1989). Accordingly, the
findings and determinations for
imported oranges in part 944 would not
be changed by this action and no change
in the provisions of Part 944 is
necessary. Thus, import requirements
would continue to be based upon Texas
orange requirements under M.O. 906.

This action reflects the committee’s
and the Department's appraisal of the
need to make the grade and size
relaxations hereinafter set forth. The
Department'’s view is that this action
will have a beneficial impact on
producers and handlers since it would
allow Florida citrus handlers to ship
those grades and sizes of fruit available
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to meet consumer needs consistent with
this season’s crop and market
conditions.

Based on the above, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

After consideration of all relevant
matter presented, the information and
recommendations submitted by the
committee, and other information, it is
found that the relaxations set forth
below will tend to effectuate the
declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined, upon good cause,
that it is impracticable, unnecessary and
contrary to the public interest to give
preliminary notice prior to putting this
rule into effect, and that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) This action relaxes the
grade and size requirements currently in
effect for Honey tangerines and Temple
oranges; (2) Handlers of these two fruits
will need no additienal time to comply
with the relaxed requirements; and (3)
Prompt implementation of these
relaxations is needed so that the
industry can ship the fruits as soon as
possible so as to lessen grower and
handler losses from the December 1989
freeze.

List of Subjects in 7 CFR Part 905

Florida, Grapefruit, Marketing
agreements, Oranges, Tangelos,
Tangerines.

For the reasons set forth in the

preamble, 7 CFR part 905 is amended as
follows:

PART 805—0ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
part 905 confinues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended:; 7 U.S.C. 601-674.

2. The provisions of § 905.306,
paragraph (a), Table I are amended by
revising the entry for Temple Oranges
and Honey Tangerines to read as
follows:

|Note: This action will be published in the
Code of Federal Regulations.)

§ 905.306 Orange, Grapefruit, Tangerine,
and Tangelo Reguiation 6.

(a)cnc

TABLE |

Minimum

Variety grade

Regulation
period

(1) (2) (3

- . - -

1/12/90-8/
19/90.

On and
after 8/
20/90.

U.S. No. 1
Golden.
US.No. 1.

1/12/60-8/ Florida No.
19/90. 1t
Golden.
On and Florida No.
after 8/ 1
20/90.

. . . .

! Florida No. 1 Golden grade for Honey tangerines
means the same as provided in Rule No. 20-35.03
(o)il the Regulation of the Florida Department of

itrus.

.- - - * -

Dated: January 12, 1990.
Charles R. Brader,
Director, Fruit and Vegetable Division.
[FR Doc. 90-1164 Filed 1-18-90; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 907
[Nave! Orange Regulation 703]

Navel Oranges Grown in Arizona and
Designated Part of California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of California-Arizona navel
oranges that may be shipped to
domestic markets during the period from
January 19 through January 25, 1990.
Consistent with program objectives,
such action is needed to balance the
supplies of fresh navel oranges with the
demand for such oranges during the
period specified. This action was
recommended by the Navel Orange
Administrative Committee (Committee),
which is responsible for local
administration of the navel orange
marketing order.

DATES: Regulation 703 (7 CFR part 907)
is effective for the period from January
19 through January 25, 1990.

FOR FURTHER INFORMATION CONTACT:
Maureen T. Pello, Marketing Specialist,
Marketing Order Administration Branch,
Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, room 25235,
P.O. Box 96456, Washington, DC 20090~
6456; telephone: (202) 382-1754.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order 907 (7 CFR part 907), as amended,
regulating the handling of navel oranges
grown in Arizona and designated part of
California. This order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended, hereinafter
referred to as the Act.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of the
use of volume regulations on small
entities as well as larger ones.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 123 handlers
of California-Arizona navel oranges
subject to regulation under the navel
orange marketing order and
approximately 4,065 navel orange
producers in California and Arizona.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of handlers and producers of
California-Arizona navel oranges may
be classified as small entities.

The California-Arizona navel orange
industry is characterized by a large
number of growers located over a wide
area. The production area is divided into
four districts which span Arizona and
part of California. The largest proportion
of navel orange production is located in
District 1, Central California, which
represented 85 percent of the total
production in 1888-89. District 2 is
located in the southern coastal area of
California and represented 13 percent of
1988-89 production; District 3 is the
desert area of California and Arizona,
and it represented approximately 1
percent; and District 4, which \
represented approximately 1 percent, 18
northern California. The Committee’s
estimate of 1989-90 production is 83,000
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cars (one car equals 1,000 cartons at 37.5
pounds net weight each), as compared
with 70,633 cars during the 1988-89
season.

The three basic outlets for California-
Arizona navel oranges are the domestic
fresh, export, and processing markets.
The domestic (regulated) fresh market is
a preferred market for California-
Arizona navel oranges. The Committee
estimates that about 80 percent of the
1989-90 crop of 83,000 cars will be
utilized in fresh domestic channels
(49,500 cars), with the remainder being
exported fresh (9 percent), processed [29
percent), or designated for other uses (2
percent). This compares with the 1988~
89 total of 45,581 cars shipped to fresh
domestic markets, about 64 percent of
the crop.

Volume regulations issued under the
authority of the Act and Marketing
Order No. 907 are intended to provide
benefits to growers. Growers benefit
from increased returns and improved
market conditions. Reduced fluctuations
in supplies and prices result from
regulating shipping levels and contribute
to a more stable market. The intent of
regulation is to achieve a more even
distribution of oranges in the market
throughout the marketing season.

Based on the Committee's marketing
policy, the crop and market information
provided by the Committee, and other
information available to the
Department, the costs of implementing
the regulations are expected to be more
than offset by the potential benefits of
regulations.

Reporting and recordkeeping
requirements under the navel orange
marketing order are required by the
Committee from handlers of navel
oranges. However, handlers in turn may
require individual growers to utilize
certain reporting and recordkeeping
practices to enable handlers to carry out
their functions. Costs incurred by
handlers in connection with
recordkeeping and reporting
requirements may be passed on to
growers.

Major reasons for the use of volume
regulations under this marketing order
are to foster market stability and
enhance grower revenue. Prices for
navel oranges tend to be relatively
inelastic at the grower level. Thus, even
a small variation in shipments can have
a great impact on prices and grower
revenue. Under these circumstances,
strong arguments can be advanced as to
the benefits of regulation to growers,
particularly smaller growers.

At the beginning of each marketing
year, the Committee submits a
marketing policy to the U.S. Department
of Agriculture (Department) which

discusses, among other things, the
potential use of volume and size
regulations for the ensuing season. The
Committee, in its 1989-90 season
marketing policy, considered the use of
volume regulation for the season. This
marketing policy is available from the
Committee or Ms, Pello. The Department
reviewed that policy with respect to
administrative requirements and
regulatory alternatives in order to
determine if the use of volume
regulations would be appropriate. A
“Notice of Marketing Policy” (notice),
which summarized the Committee's
marketing policy, was prepared by the
Department and published in the
Federal Register (54 FR 42966). The
purpose of the notice was to allow
public comment on the Committee's
marketing policy and the impact of any
regulations on small business activities.

The notice provided a 30-day period
for the receipt of comments from
interested persons. That comment
period ended on November 20, 1989.
Three comments were received. The
Department is continuing its analysis of
the comments received, and the analysis
will be made available to interested
persons. That analysis is assisting the
Department in evaluating
recommendations for the issuance of
weekly volume regulations.

The Committee met publicly on
January 16, 1990, in Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended, with seven
members voting in favor, two opposing,
and one abstaining, that 1,800,000
cartons is the quantity of navel oranges
deemed advisable to be shipped to fresh
domestic markets during the specified
week. The marketing information and
data provided to the Committee and
used in its deliberations was compiled
by the Committee’s staff or presented by
Committee members at the meeting.

This information included, but was
not limited to, price data for the
previous week from Department market
news reports and other sources,
preceding week's shipments and
shipments to date, crop conditions,
weather and transportation conditions,
and a reevaluation of the prior week's
recommendation in view of the above.

The Department reviewed the
Committee’s recommendation in light of
the Committee's projections as set forth
in its 1989-90 marketing policy. This
recommended amount is 100,000 cartons
more than estimated in the tentative
shipping schedule adopted by the
Committee on November 14, 1989. Of the
1,800,000 cartons, 1,476,000 are allotted
for District 1, 234,000 are allotted for
District 2, and 90,000 are allotted for

District 4. District 3 is not regulated
since approximately 75 percent of its
crop to date has been picked.

During the week ending on January 11,
1990, shipments of navel oranges to
fresh domestic markets, including
Canada, totaled 1,903,000 cartons
compared with 1,660,000 cartons shipped
during the week ending on January 12,
1989. Export shipments totaled 390,000
cartons compared with 425,000 cartons
shipped during the week ending on
January 12, 1989. Processing and other
uses accounted for 562,000 cartons
compared with 482,000 cartons shipped
during the week ending on January 12,
19889.

Fresh domestic shipments to date this
season total 17,289,000 cartons
compared with 13,208,000 cartons
shipped by this time last season. Export
shipments total 2,773,000 cartons
compared with 1,824,000 cartons shipped
by this time last season. Processing and
other use shipments total 4,412,000
cartons compared with 3,406,000 cartons
shipped by this time last season.

For the week ending on January 11,
1990, regulated shipments of navel
oranges to the fresh domestic market
were 1,882,000 cartons on an adjusted
allotment of 1,824,000 cartons which
resulted in net overshipments of 58,000
cartons. Regulated shipments for the
current week (January 12 through
January 18, 1990) are estimated at
1,725,000 cartons on an adjusted
allotment of 1,723,000 cartons. Thus,
overshipments of 2,000 cartons could be
carried over into the week ending on
January 25, 1990.

The average f.0.b. shipping point price
for the week ending on January 11, 1990,
was $7.20 per carton based on a
reported sales volume of 1,594,000
cartons compared with last week's
average of $7.20 per carton on a reported
sales volume of 1,266,000 cartons. The
season average f.o.b. shipping point
price to date is $7.82 per carton. The
average f.0.b. shipping point price for
the week ending on January 12, 1989,
was $7.37 per carton; the season average
f.o.b. shipping point price at this time
last season was $8.57 per carton.

Over the weekend of December 22-25,
Florida, Texas, Georgia, and Louisiana
experienced a major freeze in produce-
growing areas. In Florida, temperatures
were at or below 27 degrees for the
longest duration in many years. In
addition, Texas citrus grown in the Rio
Grande Valley experienced at least 16
hours of temperatures below 26 degrees
on December 22-23.

According to a January 11 crop report
issued by the National Agricultural
Statistics Service, the citrus production
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estimate is 18 percent lower than in
December and 25 percent below last
season. This significant reduction is due
mostly to the severe freezing
temperatures in the Florida and Texas
citrus belts. Fruit droppage is increasing
in all areas of Florida, and the Texas
fresh market citrus harvest has ended.
In addition, orange production is down
19 percent from a December 1 forecast
and 24 percent below last season. This
decline is due mostly to Florida's 29
percent decrease from December and 37
percent decline from last season. The
severe December freeze in Florida's
citrus belt further reduced an already
short orange crop.

The Committee reports that overall
demand for navel oranges is fairly good
and the market is firm. The Committee
discussed the recent Florida and Texas
freezes and is continuing to monitor the
effects of those freezes on the
California-Arizona navel orange
industry.

The 1988-89 season average fresh
equivalent on-tree price for California-
Arizona navel oranges was $3.86 per
carton, 65 percent of the season average
parity equivalent price of $5.98 per
carton.

Based upon fresh utilization levels
indicated by the Committee and an
econometric model developed by the
Department, the 1989-90 season average
fresh on-tree price is estimated to be
between $4.80 and $5.10 per carton. This
range is equivalent to 73-78 percent of
the projected season average fresh on-
tree parity equivalent price of $6.54 per
carton. Thus, the 1989-90 season
average fresh on-tree price is not
expected to exceed the projected season
average fresh on-tree parity equivalent
price.

Limiting the quantity of navel oranges
that may be shipped during the period
from January 19 through January 25,
1990, would be consistent with the
provisions of the marketing order by
tending to establish and maintain, in the
interest of producers and consumers, an
orderly flow of navel oranges to market.

Based on considerations of supply and
market conditions, and the evaluation of
alternatives to the implementation of
this volume regulation, the
Administrator of the AMS has
determined that this final rule will not
have a significant economic impact on a
substantial number of small entities and
that this action will tend to effectuate
the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is further
found and determined that it is
impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice, engage in further
public procedure with respect to this

action and that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register. This is because
there is insufficient time between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared policy of the
Act.

In addition, market information
needed for the formulation of the basis
for this action was not available until
January 16, 1990, and this action needs
to be effective for the regulatory week
which begins on January 19, 1990.
Further, interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting, and handlers were apprised of
its provisions and effective time. It is
necessary, therefore, in order to
effectuate the declared purposes of the
Act, to make this regulatory provision
effective as specified.

List of Subjects in 7 CFR Part 907

Arizona, California, Marketing
agreements, marketing orders, Navel
oranges.

For the reasons set forth in the
preamble, 7 CFR part 907 is amended as
follows:

PART 907—[AMENDED]

1. The authority citation for 7 CFR
part 907 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 907.1003 is added to read as
follows:

Note: This section will not appear in the
annual Code of Federal Regulations.

§ 907.1003 Navel Orange Regulation 703.

The quantity of navel oranges grown
in California and Arizona which may be
handled during the period from January
19 through January 25, 1990, is
established as follows:

(a) District 1: 1,476,000 cartons;
(b) District 2: 234,000 cartons;
(c) District 3: unlimited cartons;
(d) District 4: 90,000 cartons.

Dated: January 17, 1990.
Robert C. Keeney,
Acting Director, Fruit and Vegetable Division.
[FR Doc. 90-1417 Filed 1-18-90; 8:45 am]

BILLING CODE 3410-02-M

7 CFR Part 810
[Lemon Regulation 701]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 701 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
275,000 cartons during the period from
January 21, 1990, through January 27,
1990. Such action is needed to balance
the supply of fresh lemons with market
demand for the period specified, due to
the marketing situation confronting the
lemon industry.

DATES: Regulation 701 (7 CFR part 910)
is effective for the period from January
21, 1990, through January 27, 1990.

FOR FURTHER INFORMATION CONTACT:
Beatriz Rodriguez, Marketing Specialist,
Marketing Order Administration Branch,
F&V, AMS, USDA, Room 2523, South
Building, P.O. Box 96456, Washington,
DC 20090-64586; telephone: (202) 475—
3861.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are aproximately 85 handlers of
lemons grown in California and Arizona
subject to regulation under the lemon
marketing order and approximately
2,500 producers in the regulated area.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
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receipts are less than $3,500,000. The
majority of handlers and producers of
California-Arizona lemons may be
classified as small entities.

This regulation is issued under
Marketing Order No. 910, as amended (7
CFR part 910), regulating the handling of

lemons grown in California and Arizona.

The order is effective under the
Agricultural Marketing Agreement Act
(the “Act,” 7 U.S.C. 601-874), as
amended. This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee (Committee) and upon other
available information. It is found that
this action will tend to effectuate the
declared policy of the Act.

This regulation is consistent with the
California-Arizona lemon marketing
policy for 1289-80. The Committee met
publicly on January 16, 1990, in Los
Angeles, California, to consider the
current and prospective conditions of
supply and demand and unanimously
recommended a quantity of lemons
deemed advisable to be handled during
the specified week. The Committee
reports that overall demand for lemons
is good,

Pursuant to 5 U.S.C. 553, it is further
found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice and
engage in further public procedure with
respect to this action and that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because of insufficient time between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared purposes of
the Act. Interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting. It is necessary, in order to
effectuate the declared purposes of the
Act, to make thee regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time.

List of Subjects in 7 CFR Part 910
Arizona, California, Lemons,
Marketing agreements.

For the reasons set forth in the
preamble, 7 CFR part 910 is amended as
follows:

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 910.700 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§910.700 Lemon Regulation 701.

The quantity of lemons grown in
California and Arizona which may be
handled during the period from January
21, 1990, through January 27, 1990, is
established at 275,000 cartons.

Dated: January 17, 1990.

Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 90-1416 Filed 1-18-90; 8:45 am]
BILLING CODE 3410—2-M

Rural Electrification Administration
7 CFR Part 1772

REA Specification for Seven Wire
Galvanized Steel Strand

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Final rule.

SUMMARY: The Rural Electrification
Administration (REA) hereby amends 7
CFR part 1772, Telephone Standards and
Specifications, by adding § 1772.98, List
of REA Telephone Standards and
Specifications included in 7 CFR
1772.100 to 1772.999 and § 1772.370 to
issue REA Specification for Seven Wire
Galvanized Steel Strand, by adopting,
with a minor addition by REA, ASTM
A457, an industry standard for zinc-
coated steel wire strand. This action
will have very little impact on the
manufacturers of strand. It will not
affect the current designs or
manufacturing techniques. Such action
will also be the most effective method of
assuring current state-of-the-art
technology for strand to benefit REA
telephone borrowers.

EFFECTIVE DATE: This regulation is
effective January 19, 1990. The
incorporation by reference is approved
by the Director of the Federal Register
as of January 19, 1990.

FOR FURTHER INFORMATION CONTACT:
Garnett G. Adams, Chief, Outside Plant
Branch, Telecommunications Staff
Division, Rural Electrification
Administration, Washington, DC 20250—
1500, telephone (202) 382-8667.

SUPPLEMENTARY INFORMATION: Pursuant
to the Rural Electrification Act, as
amended (7 U.S.C. 901 et seq.), REA
hereby amends 7 CFR part 1772,
Telephone Standards and
Specifications, by issuing PE-37, REA

Specification for Seven Wire Galvanized
Steel Strand.

This action will not (1) Have an
annual effect on the economy of $100
million or more; {2) result in a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; (3)
result in significant adverse effects on
competition, employment, investment or
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets and, therefore, has been
determined to be “not major.”

This action does not fall within the
scope of the Regulatory Flexibility Act.
REA has concluded that promulgation of
this rule would not represent a major
Federal action significantly affecting the
quality of the human environment under
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq. (1978))
and, therefore, does not require an
environmental impact statement or an
environmental assessment.

This rule contains no reporting or
recordkeeping provisions requiring
Office of Management and Budget
approval under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.851, Rural Telephone Loans and
Loan Guarantees, and 10.852, Rural
Telephone Bank Loans. For the reasons
set forth in the Final Rule related Notice
to 7 CFR part 3015, subpart V (50 FR
47034, November 14, 1985), this program
is excluded from the scope of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials.

Background

REA has issued a series of
publications which serve to implement
the policy, procedures, and requirements
for administering its loans and loan
guarantee programs and the security
instruments which provide for and
secure REA financing. In these
publications REA issues standards and
specifications for the construction of
telephone facilities financed with REA
loan funds.

REA intends, where possible, to have
the three digit section numbers of part
1772 correspond to our old PE
specification numbers with an extra
zero or two added, respectively, to old
one and two digit specification numbers.
The old specification numbers that begin
with the prefix PE will be retired for
standards and specifications whose text
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is printed in full in the Code of Federal
Regulations. Thus, this new section of 7
CFR part 1772, corresponding to our old
Specification PE-37, is designated
1772.370, and the number PE-37 will no
longer be used.

ASTM is a scientific and technical
organization formed for the
development of standards on
characteristics and performance of
materials, products, systems, and
services. ASTM is the world's largest
single source of voluntary consensus
standards. An ASTM standard
represents a common viewpoint of those
parties concerned with its provisions;
namely, producers, users, and general
interest groups. It is intended to aid
industry, government agencies, and the
general public.

It is REA policy to use the standards,
rules, and regulations of such
engineering and standard groups as
ASTM, the American National
Standards Institute (ANSI), and the
various national engineering societies,
and such references as the National
Electrical Safety Code (NESC) and the
National Electrical Code (NEC), to the
greatest extent practical as determined
by REA. REA is also guided by OMB
Circular No. A-119, Federal
Participation in the Development and
Use of Voluntary Standards in its
activities. When there are no national
standards, or where REA determines
that existing national standards are not
satisfactory for REA purposes, REA
prepares the standards for materials and
equipment as necessary.

REA has determined that the ASTM
standard for zinc-coated steel wire
strand, with a minor addition, is
satisfactory for REA purposes. The
addition is an additional marking
requirement that all coils and reels of
strand having Class B and Class C
coatings shall be marked with a stripe of
deep-colored paint about 3 inches wide
and 6 inches long as indicated below:

Class of coating Color of paint

B Green
C Orange

This marking shall be applied to the
exposed convolution of strand in the eye
of coils and located near the midpoint
on the outside layer of strand on reels.
The marking shall not cover any welded
joint markings.

This action will have very little
impact on the manufacturers of strand
since it will require no changes in the
current designs or manufacturing
techniques of strand. The REA
telephone borrowers will benefit from

assurance of current state-of-the-art
technology for strand.

List of Subjects in 7 CFR Part 1772

Communications, Communications
equipment, Loan programs,
communications, Telecommunications,
telephone, Incorporation by reference.

Therefore, REA amends 7 CFR part
1772 as follows:

1. The authority citation for 7 CFR
part 1772 continues to read as follows:

Authority: 7 U.S.C. 901 et seq.; 7 US.C. 1921
et seq.

2. Sections 1772.98 through 1772.999
are added to read as follows:

§ 1772.98 Llst of telephone standards and
specifications included in 7 CFR 1772.100
to 1772.999.

The following telephone standards
and specifications are included in
§8§ 1772.100 to 1772.999. These are
standards and specifications not
incorporated by reference under
§ 1772.97.

Section Issue date Title

1772.370 REA Specification for
Seven Wire
Galvanized Steel

Strand.

§§ 1772.99-1772.369 [Reserved]

§ 1772.370 REA specification for seven
wire galvanized steel strand.

(a) REA incorporates by reference
ASTM A475-78, Standard Specification
for Zinc-Coated Steel Wire Strand,
issued May 1978. All seven wire
galvanized steel strand purchased after
April 1, 1990, for use on
telecommunications systems financed
by REA loan funds must conform to this
standard. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51
on (insert date of publication of final
rule). Copies of ASTM A475-78 are
available for inspection during normal
business hours at the Office of the
Federal Register, 1100 L Street, NW.,
Washington, DC 20402, and at the Rural
Electrification Administration,
Administrative Services Division, room
0175-S, U.S. Department of Agriculture,
Washington, D.C. 20250, telephone 202~
382-9551. Copies are available from the
American Society for Testing and
Materials, 1916 Race Street,
Philadelphia, PA 19103, telephone 215-
299-5400.

(b) In addition to the requirements of
ASTM 475-78, all coils and reels having
Class B or C coatings shall be marked

with a 3-inch wide and 6-inch long deep-
colored stripe, green or orange,
respectively, to identify the class of
galvanized coating of the strand. This
marking shall be applied to the exposed
convolutions of the strand in the eye of
the coils and located near the midpoint
on the outside layer of strand on the
reels. The marking shall not cover any
welded joint markings.

§§ 1772.371-1772.999 [Reserved]
Dated: January 11, 1990.

Jack Van Mark,

Acting Administrator.

[FR Doc. 80-1211 Filed 1-18-90; 8:45 am]

BILLING CODE 3410-15-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 700, 701, 705 and 741

Designation of Low-income Status

AGENCY: National Credit Union
Administration (“NCUA").

ACTION: Final rule.

SUMMARY: Section 107(6) of the Federal
Credit Union Act (12 U.S.C. 1757(6))
authorizes Federal credit unions
“serving predominantly low-income
members" to receive share accounts
from nonmembers. Some federally-
insured state-chartered credit unions
have comparable authority under state
law. The purposes of this rule are to (1)
clarify that a Federal credit union must
receive a designation from NCUA to act
pursuant to this authority; (2) establish
procedures for granting and revoking the
designation; and (3) establish that a
federally-insured state-chartered credit
union must receive a designation from
its state regulator with the concurrence
of NCUA.

EFFECTIVE DATE: February 20, 1990.

ADDRESS: National Credit Union
Administration, 1776 G Street NW.,
Washington, DC., 20456.

FOR FURTHER INFORMATION CONTACT:
Michael . McKenna or Hattie M. Ulan,
Office of General Counsel, at above
address or telephone: 202/682-9630.

SUPPLEMENTARY INFORMATION: In
general, credit unions accept shares only
from their members. There are limited
exceptions to this rule. Section 107(86) of
the Federal Credit Union Act (12 U.S.C.
1757(6)) authorizes all Federal credit
unions (FCU's) to accept shares from
public units and other credit unions.
Section 107(6) also authorizes FCU's
serving “predominately low-income
members (as defined by the [NCUA]
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Board)" to accept shares from
nonmembers. Some state credit union
acts provide similar authority for state-
chartered credit unions. The NCUA
Board has defined the terms
“predominately” and “low-income
members” in paragraphs 700.1(h) and (i)
of the NCUA Regulations (12 CFR
700.1)). As a matter of policy, FCU's
serving predominately low-income
members pursuant to the FCU Act and
the regulatory definitions have received
a designation from the NCUA enabling
them to accept nonmember shares. The
designation process, although a
longstanding practice, has never been
set forth in the regulations. To eliminate
any ambiguity, the Board issued a
proposed amendment in July, 1989, with
a ninety-day public comment period (see
54 FR 31198, 7/27/89). The Board
proposed to add the designation
requirement to § 701.32 of the
Regulations, to move the definitions of
“low-income" and “predominantly”
from § 700.1 to § 701.32 and to add a
provision to § 741.5 concerning
federally-insured, state-chartered credit
unions. A technical change to part 705
was also proposed. The Board has
adopted the proposed amendments in
final form with one modification.

Comments

Seven comments were received. Three
comments were from national credit
union trade associations. One comment
was received from a Federal credit
union and one from a state credit union
league. Comments were also received
from a national savings and loan trade
association and a banker's trade
association.

Discussion

The reaction of most of the
commenters was favorable. Most
commenters were concerned with the
procedural aspects of receiving,
reviewing and revoking the low-income
designation rather than the requirement
of a designation. Three commenters
requested that the regulation list the
necessary information to be provided to
the Regional Director to receive the low-
income designation. The Board believes
that a list of requirements is not
necessary. A credit union only needs to
provide the pertinent information
necessary to show they serve low-
income members as defined in the rule
and any other information specifically
requested by the Regional Director.

The designation will be reviewed at
the credit union's annual examination or
as deemed appropriate and it is the
credit union’s responsibility to ensure
they remain within the definition to
retain the low-income designation. Two

commenters objected to the annual
review as unnecessary. The Board
believes that the annual review is
appropriate to maintain compliance with
the statutory and regulatory
requirements.

The proposed amendment stated that
the designation will be removed if the
low-income requirements are no longer
being met or for other good cause. Four
commenters objected to the proposal to
remove the low-income designation “for
other good cause” apart from the
documented change in the low-income
composition of the membership. The
commenters believe that field of
membership requirements should be the
only criteria for removal of the
designation. In addition, these
commenters argue that NCUA has other
adequate resources available to address
any instances of abuse of nonmember
shares or other safety and soundness
problems in limited-income credit
unions. The Board agrees that
enforcement powers, such as cease-and-
desist and conservatorship, are more
appropriate to address these situations
and has removed the phrase “for other
good cause" from the final rule.

Removal of the low-income
designation from a Federal credit union
is appealable to the NCUA Board. Two
commenters suggested that the proposed
rule needs clarification on how the
appeal process operates when a
Regional Director revokes the low-
income designation. The appeal process
consists of appealing to the NCUA
Board through the Regional Director
after the FCU is notified of the removal
action and its appeal rights. This
process is consistent with the
established NCUA appeals process in
scope and method. The Board does not
believe any further clarification is
needed in this area.

Some state credit union acts provide
similar authority to state-chartered
credit unions to accept nonmember
shares based on service to
predominantly low-income members. In
the case of state-chartered credit unions
that are insured by the National Credit
Union Share Insurance Fund (NCUSIF),
the final rule requires, as did the
proposal, that the state credit union
regulator make the low-income
designation under state law with the
concurrence of the appropriate NCUA
Regional Director. Because the risk of
misuse of insured nonmember shares is
borne by the NCUSIF, it is appropriate
that NCUA concurrence be required.
Two commenters objected to this
provision because of possible conflict
situations (e.g., the state refused the
designation, and NCUA was willing to

grant the designation, or vice versa). The
Board believes that in those
circumstances where a state has a
system to regulate the designation and
chooses to deny the designation to the
credit union, it is best to defer to the
state’s decision. If the state is willing to
grant the designation, and the Regional
Director does not believe it is
appropriate based on risks to the
NCUSIF, the Regional Director can
withhold concurrence. In this way,
conflict is minimized. Removal of the
designation for a federally-insured state-
chartered credit union (FISCU) will be
made by the state regulator with the
concurrence of the Regional Director.
Any appeal rights'of the FISCU will be
determined by the state. .

The NCUA Board also requested
comment on the proper treatment of a
credit union's existing nonmember
shares in the event of removal of low-
income designation. The Board
suggested that existing shares be
grandfathered and that the credit union
not accept any new nonmember shares
once the low-income designation is
removed. Share certificates could be
held to maturity but could not be
renewed. Three commenters specifically
supported the grandfathering of existing
shares. One commenter suggested that
all deposits be returned to nonmembers
within a reasonable time after removal
of the designation. The Board does not
believe that it is necessary for the
regulation to require the return of
existing shares. Unless otherwise
ordered by the Board, once the
designation is removed, existing shares
in any federally-insured credit union
may be maintained until withdrawal, or
in the case of share certificates, until
maturity, These accounts will remain
insured even though the low-income
designation has been removed.

The Board also adopts in final form
the conforming amendment to part 705
of the regulations. Part 705 addresses
the community development revolving
loan program for credit unions. One of
the requirements for a credit union
participating in the program is that it
meet the definitions of “predominantly™
and “low-income members" or the
applicable state standards for serving
low-income members. A provision is
added to § 705.3 stating that the credit
union must have *a current designation
as a low-income credit union pursuant
to § 701.32(d)(1) of the NCUA
Regulations or, in the case of a state-
chartered credit union, applicable state
standards.”




1784

Federal Register / Vol. 55, No. 13 / Friday, January 18, 1990 / Rules and Regulations

Regulatory Procedures
Regulatory Flexibility Act

This final rule adds to the regulations
the longstanding policy that credit
unions wishing to accept nonmember
shares (other than from public units or
other credit unions) based on their low-
income status obtain a low-income
designation from the NCUA or the
appropriate state credit union regulator.
Since this is not a new procedure, the
Board has determined and certifies that
this rule will not have a significant
economic impact on a substantial
number of small credit unions {those
under $1 million in asset size).
Therefore, a Regulatory Flexibility
Analysis is net required.

Paperwork Reduction Act

This rule contains one paperwork
requirement. Any credit union
requesting a low-income designation
must submit information to the NCUA or
the appropriate state credit union
regulator showing that it meets the
“predominantly” and “low-income”
definitions under the NCUA Regulations
or appropriate state standards. The
Office of Management and Budget has
approved this paperwork requirement
(OMB No. 3133-0017, approved for use
through 11/30/92).

Executive Order 12612.

This rule applies to Federal credit
unions as well as to federally-insured
state-chartered credit unions that accept
nonmember accounts. The acts and
practices subject to the rule have
implications for the entire federally-
insured credit union system and the
NCUSIF, and are not unique to any one
type of charter. Accordingly, the rule
provides for NCUA concurrence in a
state determination of a low-income
designation for federally-insured state-
chartered credit unions.

List of Subjects in 12 CFR Parts 700, 701,
705 and 741

Credit unions, Low-income
designation.
By the Nationa! Credit Union

Administration Board on January 11,
1990.

Becky Baker,
Secretary of the Board.

Accordingly, NCUA amends its
regulations as follows:

PART 700—DEFINITIONS

1. The autharity citation for part 700 is
revised to read as follows:

Authority: 12 U.S.C. 1752, 1757{6}, 1768.

§ 700.1 [Amended]

2. Paragraphs (h} and (i) of § 700.1 are
removed and paragraphs (j). (k), (1) and
(m) are redesignated as paragraphs (h),
(i) (j) and (k), respectively.

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

3. The authority citation for part 701 is
revised to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1768, 1767, 1782,
1784, 1787, 1789, and Pub. L. 101-73. Section
701.6 is also authorized by 31 U.S.C. 3717.
Section 701.31 is also authorized by 15 U.S.C.
1601, et seq., 42 U.S.C. 1981 and 42 US.C.
3601-3610,

4.-5. The heading for § 701.32 is
revised and a new paragraph (d) is
added to read as follows:

§ 701.32 Payments on shares by public
units and nonmembers, and low-income
designation.

. * . . .

(d) Designation of low-income status.
(1) Section 107(6) of the Federal Credit
Union Act [12 U.S.C. 1757(6)) authorizes
Federal credit unions serving
predominantly low-income members to
receive shares, share drafts and share
certificates from nonmembers. In order
to utilize this authority, a Federal credit
union must receive a low-income
designation from its NCUA Regional
Director. The designation shall be
reviewed at the credit union’s annual
examination or such other time as may
be appropriate, and may be removed by
the Regional Director upon notice to the
Federal credit union if the definitions set
forth in paragraphs (d)(2) and (d)(3) of
this section are no longer met. Removals
may be appealed to the NCUA Board in
a timely manner. Appeals shonld be
submitted through the Regional Director.

(2) The term “low-income members”
shall include those members whose
annual income falls at or below the
lower level standard of living
classification as established by the
Bureau of Labor Statistics and as
updated by the Employment and
Training Administration of the U.S.
Department of Labor; those members
who are residents of a public housing
project who qualify for such residency
because of low income; those members
who qualify as recipients in a
community action program; and those
members who are enrolled as full-time
or part-time students in a college,
university, high school, or vocational
school.

(3) The term *predominantly” is
defined as a simple majority.

PART 705—COMMUNITY
DEVELOPMENT REVOLVING LOAN
PROGRAM FOR CREDIT UNIONS

6. The authority citation for part 705 is
revised to read as follows:

Authority: Pub. L. 87-35, 95 Stat. 498; Pub.
L. 99-609, note to 42 U.S.C. 9822; Pub. L. 101~
144.

7. Section 705.3 is revised to read as
follows:

§ 705.3 Definition

For purposes of this part, a
“participating credit union” means a
state- or federally-chartered credit union
that is specifically involved in
stimulation of economic development
activities and community revitalization
efforts aimed at benefiting the
community it serves; whose membership
meets the definitions of
“predominantly” and "low-income
members” as found in § 701.32(d)(2) and
(d)(3) of the NCUA Regulations
(excluding students), or applicable state
standards as reflected by a current
designation as a low-income credit
union pursuant to § 701.32(d){1) or
§ 741.5(b) of the NCUA Regulations or,
in the case of a state-chartered
nonfederally-insured credit union, under
applicable state standards; and has
submitted an application and has been
selected for participation in the Program
in accordance with the part.

PART 741—REQUIREMENTS FOR
INSURANCE

8. The authority citation for part 741 is
revised to read as follows:

Authority: 12 U.8.C. 1757, 17686, 1781
through 1790 and Pub. Law 101-73. Section
741.9 is also authorized by 31 U.S.C. 3717,

9. Section 741.5 is revised to read as
follows:

§ 741.5 Maximum public unit and
nonmember accounts, and low-income
designation.

Any credit union that is insured, or
that makes application for insurance,
pursuant to Title II of the Act must:

(a) Adhere to the requirements of
§ 701.32 regarding public unit and
nonmember accounts, provided it has
the authority to accept such accounts.
Requests by federally-insured state-
chartered credit unions for an
exemption from the 20% limitation of
§ 701.32 will be made and reviewed on
the same basis as that provided in
§ 701.32 for Federal credit unions,
provided, however that NCUA will not
grant an exemption without the
concurrence of the appropriate state

regulator.
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(b) Obtain a low-income designation
in order to accept nonmember accounts,
other than from public units or other
credit unions, provided it has the
authority to accept such accounts under
state law The state regulator shall make
the low-income designation with the
concurrence of the appropriate Regional
Director. The designation will be made
and reviewed by the state regulator on
the same basis as that provided in
§ 701.32(d) for Federal credit unions.
Removal of the designation by the state
regulator for such credit unions shall be
with the concurrence of NCUA.

[FR Doc. 80-1153 Filed 1-18-90; 8:45 am)
BILLING CODE 7535-01-M

12 CFR Part 701

Loan interest Rates

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: The current 18 percent per
vear Federal credit union loan rate
ceiling is scheduled to revert to 15
percent on March 9, 1990, unless
otherwise provided by the NCUA Board.
A 15 percent ceiling would restrict
certain categories of credit and
adversely affect the financial condition
of a number of Federal credit unions. At
the same time, prevailing market rates
and economic conditions do not justify a
rate higher than the current 18 percent
ceiling. Accordingly, the NCUA Board
hereby continues an 18 percent Federal
credit union loan rate ceiling for the
period from March 9, 1990, through
September 8, 1991. Loans and line of
credit balances existing prior to May 15,
1887, may continue to bear their
contractual rate of interest, not to
exceed 21 percent. Further, the NCUA
Board is prepared to reconsider the 18
percent ceiling at any time should
changes in economic conditions
warrant.

EFFECTIVE DATE: March 9, 1990,
ADDRESS: National Credit Union
Administration, 1776 G Street, NW.,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Charles H. Bradford, Chief Economist at
the above address. Telephone number:
(202) 682-9621.

SUPPLEMENTARY INFORMATION:

Background

Public Law 96-221, enacted in 1979,
raised the loan interest rate ceiling for
Federal credit unions from 1 percent per
month (12 percent per year) to 15
percent per year. It also authorized the

NCUA Board to set a higher limit, after
consultation with Congress, the
Department of the Treasury, and other
Federal financial agencies, for a period
not to exceed 18 months, if the Board
should determine that: (i) Money market
interest rates have risen over the
preceding six months; and (ii) prevailing
interest rate levels threaten the safety
and soundness of individual credit
unions as evidenced by adverse trends
in growth, liquidity, capital, and
earnings.

On December 3, 1980, the NCUA
Board determined that the foregoing
conditions had been met. Accordingly,
the Board raised the loan ceiling for 9
months to 21 percent. In the unstable
environment of the first half of the
1980's, the NCUA extended the 21
percent ceiling four additional times. On
March 11, 1987, the NCUA Board
lowered the loan rate ceiling from 21
percent to 18 percent effective May 15,
1987. This action was taken in an
environment of a long period of falling
market interest rates. The Board felt the
18 percent ceiling would fully
accommodate an inflow of liquidity into
the system, preserve flexibility in the
system so that credit unions could react
to any adverse economic developments,
and would ensure that any increase in
the cost of funds would not impinge on
earnings of Federal credit unions.

The NCUA Board would prefer not to
set loan interest rate ceilings for Federal
credit unions. In the final analysis the
market sets the rates. The Board
supports free lending markets and the
ability of Federal credit union boards of
directors to establish loan rates that
reflect current market conditions and
the interests of credit union members.
Congress has, however, imposed loan
rate ceilings since 1934. In 1979 Congress
set the ceiling at 15 percent but
authorized the NCUA Board to set a
ceiling in excess of 15 percent if the
Board can justify it. The following
analysis justifies a ceiling above 15
percent, but at the same time does not
support a ceiling above the current 18
percent. The Board is prepared to
reconsider this action at any time should
changes in economic conditions
warrant.

Justification for a Ceiling Above 15
Percent

Current economic conditions
necessitate a loan ceiling above 15
percent. Short term interest rates, as
measured by the three-month Treasury
bill rate, have cycled up and down since
the current 18 percent ceiling was
extended on September 10, 1988, but the
recent bill rate of 7.65 percent (for the
week ending December 15, 1989) is 41

-,

basis points higher than it was in
September 1988, when it averaged 7.24
percent. Thus, while rates have declined
the last six months, they are currently
higher than they were when the 18
percent loan ceiling was last extended.
Therefore, despite a decline in interest
rates the past six months, a ceiling of 18
percent is perhaps even more justified
today than it was in September 1988.
See Table 1.

Table 1.—3-Month Treasury Bill Rate
Market Yield

[Averages of daily figures]

1988:
September 7.24
October 7.35
November. 7.76
December 8.07

1989:
January 8.27
February 8.53
March 8.82
April 8.65
May 8.43
June 8.15
July 7.88
August 7.90
September 7.75
October 7.64
November 7.69
December* 7.65

*Week ending December 15, 1989.

A drop in the loan ceiling to 15
percent could threaten the safety and
soundness of many credit unions by
promoting adverse trends in growth,
liquidity, capital or earnings. Each of
these factors is briefly reviewed below.

Growth. Credit union growth has
slowed significantly the past two years,
and particularly the first six months of
1989. Data for December 1989 are not yet
available. Following share and asset
growth rates of over 20 percent in 1985
and 1986, Federal credit union share
growth slowed to 8.4 percent in 1988 and
to 2.5 percent the first six months of
1989, an annual growth rate of 5.0
percent. Asset growth slowed to 8.9
percent in 1988 and 2.7 percent the first
six months of 1989, an annual growth
rate of 5.4 percent.

Liquidity. Reflecting the growth
slowdown, credit union liquidity
tightened somewhat, as loans have
continued to grow briskly in the face of
very sluggish share and asset growth.
Loan-to-share ratios for Federal credit
unions rose from a low of 62.9 percent in
December 1986 to 70.8 percent in
December 1988 and 72.6 percent in June
1989.

The “liquidity ratio”, a new key ratio
in the CAMEL ratio series, tightened a
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little from December 1988 to June 1989.
That ratio deducts short term liabilities
from cash and short term investments,
and divides the balance (whether plus
or minus) by assets. Short term assets
increase liquidity and short term
liabilities decrease liguidity. The
CAMEL liguidity ratio for Federal credit
unions tightened slightly from 0.0
percent in December 1988 to —2.9
percent in June 1989. While these are
healthy ratios (the closer to zero the
better) the fact that the trend has turned
negative argues against any action that
might reduce credit union flexibility in
coping with any potential adverse
interest rate trends.

Capital. While slow growth hurts
liguidity, it helps capital-to-asset ratios.
This does not necessarily mean that
earnings and capital grow rapidly.

Rather, it may simply mean that the
relationship between earnings and
capital assets improves because of a
slowdown in asset growth. There are
two ways to assess the capital-to-asset
ratio change. One is that as share
growth slows while loan growth
continues, the loan-to-share ratio rises
and thus higher-yielding assets (loans)
replace lower-yielding assets
(investments) in the portfolio mix and
earning margins (and thus capital) rise.
Two, from a mathematical viewpoint,
assets flow in first, up front, while
earnings on those assets flow in over
time. When assets {the denominator) are
growing slowly while net income and
thus capital (the numerator) are flowing
in from previously accumulated assets
at a pace exceeding asset growth, the
capital-to-asset ratio rises.

In 1986 the capital-to-asset ratio at
Federal credit unions was 8.1 percent. In
1988 it was 8.8 percent, and in June 1989
it was 7.0 percent. Those are good ratios
and the NCUA does not want to
jeopardize them by a precipitate
lowering of the loan rate ceiling.

Earnings Spreads. Earning margins of
Federal credit unions have declined
somewhat over the past several years:

¢ While the cost of funds for credit
unions has declined in recent years,
spreads have declined. Since 1984, gross
spreads have fallen by 87 basis points
and net spreads by 11 basis points. See
Table 2. there was a slight improvement
in both gross and net spreads in
December 1988 and June 1989, but the
spread ratios are still very close to their
lows reached in December 1987.

TABLE 2.—FEDERAL CREDIT UNION SPREADS, DECEMBER 1984-1988 AND JUNE 1989

1984 1985

1988 1987

Retumn on:
Loans (p t)

13.80 13.52

Investments

10.84 0.47

Earning assets

12.85 12.18

Gross return on total assets

12.26 11.60

Minus cost of total assets

7.54 7.23

Equal gross spread (bp)

12.68
7.94
10.91
10.39 .64
6.37 565

11.58
7.67
101

472 437

Minus operating expenses (bp)

355 337

Plus other income (bp)

36 48

Equal net spread (bp) !

402 399
315 308
55 46

152 148

142

! Net spread before net loan charge offs and interest refunds, and before statutory reserve transfers.

Note: bp=Dbasis points.

¢ Credit union losses represent a
significant and growing problem that
must be weighed in setting a loan rate
ceiling. In June 1989, there were 1,060
Federal credit unions, 11.8 percent of the
total, that registered losses. Table 3
shows the credit unions experiencing
losses by size. Most credit unions with
negative earings are small, less than $10
million in assets. These credit unions
would be among those most adversely
affected by a reduction in the interest
rate ceiling to 15 percent.

TABLE 3.—FEDERAL CREDIT UNIONS
EXPERIENCING LOSSES

Less than $1 miliion
$1 to $2 million
$2 to $5 million
$5 to $10 million
$10 to $20 million
$20 to $50 million
$50 million and over

TABLE 3.—FEDERAL CREDIT UNIONS
EXPERIENCING LOSSES—Continued

Num-
ber as
of
June
1989

Total 1,060

In summary, declining earning
spreads, a sizeable number of credit
unions showing losses, a significant
slowdown in share and asset growth,
and slight tightening of liquidity during
the past year should raise a warning flag
against setting the loan rate ceiling too
low, thus threatening the safety and
soundness of many credit unions by
reducing their flexibility. The major
stipulations set forth in Public Law 96—
221 for the NCUA Board to set a loan
ceiling above 15 percent are evident.

Many credit unions must charge over
15 percent interest to maintain earnings.
See Table 4. This is particularly true for
unsecured personal loans (including
credit card lines) which have high costs

and high delinquency ratios and high
losses associated with them. These
loans account for 20 percent of all credit
union lending.

TABLE - 4. —DISTRIBUTION OF FEDERAL
CREDIT UNION INTEREST RATES JUNE
1989

Rats

010 9.9%

10to 149...........
1510 159
16 t0 16.9....ccrvee.
17 10 17.9........co.,
18 to 189!

1910 19.9...........
20 10 20.9 ...

010 8.9%
10 10 149
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1510 158l
16 10 16.9..cce..eee
17 to 17.9......
1810 189"

19 to 19.9....... ]
20 10 20.9ccvecsivnrinn]

! Note: All loan rates in the 18 to 18.9
percent bracket were exactly 18 percent.

* The number of credit unions offering the
loan type and reporting rates charged. Some
did not offer the loan type or report rates;
accordingly the totals will be less than the
number of Federal credit unions.

Over 60 percent of the Federal credit
unions that offer unsecured personal
loans charge 15 percent or more for
these loans. While loan rates are
generally lower for other types of loans,
a sizeable number of credit unions are
charging rates above 15 percent for
other loans as well; they would be
adversely affected by a 15 percent
ceiling.

Efficiency of operations is an
important determinant in setting a loan
rate. Unfortunately, some inefficient
credit unions could be forced into
insolvency with a loan ceiling as low as
15 percent. Thus, to drop the loan ceiling
to 15 percent would place severe strains
on a large segment of the credit union
movement.

Justification for maintaining the Current
Ceiling at 18 Percent

While a loan ceiling above 15 percent
is justified, based on the foregoing
analysis, the NCUA Board cannot justify
a rate above the current 18 percent
ceiling, light of market conditions.
Market interest rates have fallen
dramatically since 1980. Current rates
are anywhere from half to less than two-
thirds those of the peak year 1980 when
a 21 percent ceiling was first imposed
and subsequently extended until May
15, 1987. See Table 5.

TABLE 5.—MARKET INTEREST RATES ON
SELECTED INSTRUMENTS

Treasury Securities
3-Month 10-Year

Prime
Rate

December of
1-Year

21.50
o 1578
| 11.50
11.00
10.75
9.50
7.50
8.75
10.50

15.49
10.85
7.84
2.00
8.08
710
5.53
577
8.07

13.23
1.57
8.23
9.24
B.60
7.186
555
6.69
8.32

12.84
13.72
10.54
11.83
11.50
9.26
7.11
8.99
9.11

TABLE 5.—MARKET INTEREST RATES ON
SELECTED INSTRUMENTS-—Continued

Treasury Securities
1-Year

Prime
Rate

December of

1989° ...} 10.50 765 7.22

“Week ending December 15, 1989.

Economic conditions warranting an
interest rate ceiling above 18 percent,
such as high inflation and high interest
rates, are unlikely in the next 18 months.
Rates have been on an irregular long
term downtrend and have been
declining for about nine months as
economic growth slowed the last half of
1989; growth will be even more sluggish
in 1990. The staff expects short term
interest rates to fall about 80 basis
points more and long term rates about
30 basis points more over the next two
or three quarters. The interest rate
declines the staff foresees for the next
year argue against raising the loan rate
ceiling above its current 18 percent
level.

An 18 percent ceiling will provide
adequate flexibility to adjust to
foreseeable changing economic
conditions and should accommodate
modest increases in the cost of funds.
No more than half a dozen credit unions
currently charge any rates above 18
percent. Presumably these loans are
contracts that existed prior to May 15,
1987, when the ceiling was dropped from
21 percent to 18 percent.

Accordingly, the NCUA Board has
continued the Federal credit union loan
interest rate ceiling of 18 percent per
year for the period from March 9, 1990
through September 8, 1991.

As previously indicated, loans and
line of credit balances existing on or
before May 15, 1987 may continue to
bear their contractural rate, not to
exceed 21 percent. Finally, the Board is
prepared to reconsider the 18 percent
ceiling at any time during the extension
period, should changes in economic
conditions warrant it.

Regulatory Procedures
Administrative Procedures Act

The NCUA Board has determined that
notice and public comment on this rule
are impractical and not in the public
interest, 5 U.S.C. 553(b)(B). Due to the
need for a planning period and the
threat to the safety and soundness of
individual credit unions with insufficient
flexibility to determine loan rates, final
action on the loan rate ceiling is
necessary.

Regulatory Flexibility Act

For the same reasons, a regulatory
flexibility analysis is not required, 5
U.S.C. 604(a). However, the NCUA
Board has considered the need for this
rule, and the alternatives, as set forth
above.

Executive Order 12612

This Final rule does not affect state
regulation of credit unions. It
implements provisions of the Federal
Credit Union Act applying only to
Federal Credit Unions.

List of Subjects in 12 CFR Part 701
Credit unions, Loan interest rates.
By the National Credit Union

Administration January 11, 1990. Effective

date of this Final rule is March 9, 1990.

Becky Baker,

Secretary of the Board.

Accordingly, NCUA has amended its
regulations as follows:

PART 701—[AMENDED]

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1758,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1788, and Public Law 101-73.
Section 701.8 is also authorized by 31 U.S.C.
3717. Section 701.31 is also authorized by 15
U.S.C. 1801 et seq,, 42 U.S.C. 1881 and 42
U.S.C. 3601-3610.

2. Section 701.21(c)(7} is revised to
read as follows:

§701.21 Loans to members and lines of
credit to members.

. - * - -

(C) L—

(7) Loan interest rates—{i) General.
Except when a higher maximum rate is
provided for in § 701.21(c)(7)(ii), a
Federal credit union may extend credit
to its members at rates not to exceed 15
percent per year on the unpaid balance
inclusive of all finance charges. Variable
rates are permitted on the condition that
the effective rate over the term of the
loan (or line of credit) does not exceed
the maximum permissible rate.

(ii) Temporary rates. (A) 21 percent
maximum rate. Effective from December
3, 1980, through May 14, 1987, a Federal
credit union may extend credit to its
members at rates not to exceed 21
percent per year on the unpaid balance
inclusive of all finance charges. Loans
and line of credit balances existing on or
before May 14, 1987, may continue to
bear rates of interest of up to 21 percent
per year after May 14, 1987.

(B) 18 percent maximum rate.
Effective May 15, 1987, a Federal credit
union may extend credit to its members
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at rates not to exceed 18 percent per
year on the unpaid balance inclusive of
all finance charges.

(C) Expiration. After September 8,
1991, or as otherwise ordered by the
NCUA Board, the maximum rate on
Federal credit union extensions of credit
to members shall revert to 15 percent
per year. Higher rates may, however, be
charged, in accordance with paragraph
(c)(7)(ii) (A) and (B) of this section, on
loans and line of credit balances
existing on or before September 8, 1991.

» L * - -
[FR Doc. 90-1154 Filed 1-18-90; 8:45 am]
BILLING CODE 7535-01-M

12 CFR Parts 701 and 741

Fees Paid by Federal Credit Unions;
Share Insurance and One Percent
Capitalization Deposit

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: This final rule amends
existing § 701.6 and 741.9 of the NCUA
Rules and Regulations (12 CFR 701.8 and
741.9) to add a new subsection to each
Section entitled *Assessment of
Administrative Fee and Interest for
Delinquent Payment.” These
amendments provide for the assessment
of an administrative fee for any
operating fee, insurance capitalization
deposit, or insurance premium payment
which is not received on its due date.
The administrative fee is intended to
compensate the NCUA for the
additional administrative expenses
incurred as a result of late payments.
These amendments also provide for
interest on such late payments to
compensate the NCUA for interest lost
by NCUA on these funds due to late
payment.

EFFECTIVE DATE: January 19, 1990.
ADDRESS: National Credit Union
Administration, 1776 G Street, NW.,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Herbert 8. Yolles, Controller, at the
above address, telephone: (202) 682~
9710.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The Board has determined that the
requirements of the Paperwork
Reduction Act do not apply.

Background

Sections 105 and 202 of the Federal
Credit Union Act (12 U.S.C. 1755 and
1782) authorize the NCUA Board to
assess operating fees on all Federal

credit unions and the insurance
capitalization deposit and insurance
premiums on all federally-insured credit
unions. Sections 120 and 209 of the
Federal Credit Union Act (12 U.S.C 1766
and 1789) grant the NCUA Board general
rulemaking authority. In addition, 31
U.S.C. 3717 grants Federal agencies the
authority to impose fees and penalties
for processing and handling delinquent
claims and interest on such claims. In
November, the NCUA Board issued
proposed amendments authorizing
assessments for late payment of
operating fees and insurance
capitalization deposits and premiums
(see 54 FR 47991, 11/20/89).

In December of every year, the NCUA
sends invoices to all federally-insured
credit unions for the amount due for
their capitalization deposit and annual
insurance premium (if assessed). For
Federal credit unions, the invoice also
sets out the amount due for the credit
union's operating fee. Each year, a
significant number of credit unions fail
to remit the required payments on time.
As a result, the NCUA is required to
undertake collection efforts which
involve: identifying those credit unions
that are delinquent; maintaining
accounts receivable records; sending
additional notices to the delinquent
credit unions stating that the share
insurance deposit, insurance premium,
and/or operating fee are overdue; and,
as necessary in some cases, making
personal contact with the credit union
through telephone calls or on-site visits
to collect the delinquent fees. Also,
delinquent payments must be processed
individually rather than centrally
resulting in additional processing
burdens. Finally, when the operating
fees and share insurance deposits/
premiums are not received on time, the
NCUA loses the interest it would
otherwise receive on its investment of
these funds in U.S, Treasury securities.

Pursuant to the authorities noted
above, the Board has determined that
these costs should be charged to the
delinquent credit unions rather than
being borne by all credit unions.
Because the administrative burden of
identifying and providing initial notices
to delinquent credit unions is essentially
the same irrespective of the amount
owing, the Board has determined that it
is fair to charge a basic administrative
fee for this cost.

The basic administrative fee for
payments due in 1990 will be $52.00.
This fee was calculated on the basis of
the actual staff time involved and direct
costs of identifying delinquent credit
unions and providing late notices to
them. In addition, delinquent credit
unions will be charged for the actual

cost of collection work by NCUA
personnel calculated my multiplying the
actual time expended by the hourly
compensation of the NCUA staff
members typically involved in these
activities. For 1990 payments, the hourly
rate will be $20. This is based on the
average hourly cost of salaries and
benefits of NCUA staff. Finally, the
amendments imposed interest charges
on the delinquent payments as
authorized under 31 U.S.C. 3717. Federal
agencies are authorized under 31 U.S.C.
3717 to charge interest on outstanding
claims at the average investment rate
for Treasury tax and loan accounts.
Interest will accrue from the date the
payment is due; however, credit unions
have a thirty-day grace period before
the interest will be charged. The interest
rate effective for 1990 payments is 9%
(see 54 FR 45886 (10/31/89)).

Comments

Sixteen comment letters were
received on the proposed amendments.
Eleven of the comments were from
Federal credit unions, two were from
state-chartered credit unions, two were
from national credit union trade
associations, and one was from a state
credit union league. All of the
commenters except one were very
supportive of the proposed rule. Only
one commenter was opposed to a fee for
late payment. The others agreed that a
fee was justified and necessary and that
all credit unions should not suffer for a
few that pay late.

Some commenters suggested high
fees, up to as much as $1000 for a late
payment, Two commenters believe that
credit unions should have one month's
notice of the operating and insurance
fees due before late charges are
imposed. It has been agency policy to
send out invoices one month before
payments are due. A few commenters
noted that NCUA should be flexible and
aware of honest errors that credit
unions may make in submitting
payments.

In consideration of the last comment
mentioned above, and further NCUA
review, the proposed amendments to
§§ 701.6(d) and 741.9(k) have been
modified slightly in the final rule. The
clause “unless delinquent payment is
due to circumstances beyond the control
of the credit union” has been removed
from each section and replaced with the
sentence “The National Credit Union
Administration may waive or abate
charges or collection of interest if
circumstances warrant.” Except for
these changes, the Board is issuing the
assessment rule in final form as it was
proposed. The assessment authority wili
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be delegated by the NCUA Board to the
Regional Director who will be instructed
to maintain flexibility in imposing the
assessments.

Effective Date

Although rules are generally issued
with a 30-day delayed effective date, the
Board is making this rule effective upon
publication in the Federal Register.
Annual credit union payments are due
on January 19. In light of the positive
comments and the practicality of being
able to implement the assessments in
1990 based on the January due date, the
Board believes that the rule should be
made effective upon publication. All
federally-insured credit unions have
been given notice of the possibility of
late fee assessments with the invoices
that have been sent to them.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board has determined and
certifies that these amendments will not
have a significant economic impact on a
substantial number of small credit
unions, primarily those under $1 million
in assets. The reasons for this
determination are that the
administrative fee to be charged all
credit unions irrespective of the amount
due is not large and will not create a
financial burden for the smaller credit
unions. Further, the assessment of
interest provides a built-in sliding scale
because interest will be charged on the
amount owing which is smaller for
smaller credit unions. This rule will not
create any significant or
disproportionate demands for legal,
accounting, or consulting expenditures.
Accordingly, the NCUA Board has
determined that a Regulatory Flexibility
Analysis is not required.

Executive Order 12612

The change to § 741.9 applies to both
Federal credit unions and federally-
insured, state-chartered credit unions.
The NCUA Board, pursuant to Executive
Order 12612, has determined that the
amendments will not have a substantial
direct effect on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various levels
of government. Further, the rule will not
preempt provisions of state law or
regulation. As noted above, the Board
believes that costs should be charged to
delinquent credit unions rather than to
all credit unions.

List of Subjects in 12 CFR Parts 701 and
741

 Credit unions, Insurance
requirements, Late fees.

By the National Credit Union
Administration Board on January 11, 1990.
Rebecca Baker,

Secretary of the Board.

Accordingly, NCUA proposes to
amend its regulations as follows:

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789, and Pub. L. 101-73. Section
701.6 is also authorized by 31 U.S.C. 3717.
Section 701.31 is also authorized by 15 U.S.C.
1601 et seq., 42 U.S.C. 1981 and 42 3601-3610.

2. Section 701.6(d) is added to read as
follows:

§701.6 Fees paid by Federal credit
unions.

- * - - -

(d) Assessment of Administrative Fee
and Interest for Delinquent Payment.
Each Federal credit union shall pay to
the Administration an administrative
fee, the costs of collection, and interest
on any delinquent payment of its
operating fee. A payment will be
considered delinquent if it is
postmarked later than the date stated in
the notice to the credit union provided
under § 701.6(c). The National Credit
Union Administration may waive or
abate charges or collection of interest if
circumstances warrant.

(1) The administrative fee for a
delinquent payment shall be an amount
fixed from time to time by the National
Credit Union Administration Board and
based upon the administrative costs of
such delinquent payments to the
Administration in the preceding year.

(2) The costs of collection shall be the
actual hours expended by
Administration personnel multiplied by
the average hourly salary and benefits
costs of such personnel as determined
by the National Credit Union
Administration Board.,

(3) The interest rate charged on any
delinquent payment shall be the U.S.
Department of the Treasury Tax and
Loan Rate in effect on the date when the
payment is due as provided in 31 U.S.C.
3717.

(4) If a credit union makes a combined
payment of its operating fee and its
share insurance deposit as provided in
§ 741.9 and such payment is delinquent,
only one administrative fee will be
charged and interest will be charged on
the total combined payment.

3. The authority citation for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757, 1768, 1781
through 1790, and Pub. Law 101-73. Section
741.9 is also authorized by 31 U.S.C. 3717.

4. Section 741.9(k) is added to read as
follows:

§741.9 Insurance premium and one
percent deposit.

(k) Assessment of Administrative Fee
and Interest for Delinquent Payment.
Each federally-insured credit union shall
pay to the Administration an
administrative fee, the costs of
collection, and interest on any
delinquent payment of its capitalization
deposit or insurance premium. A
payment will be considered delinquent
if it is postmarked later than the date
stated in the invoice provided to the
credit union. The National Credit Union
Administration may waive or abate
charges or collection of interest if
circumstances warrant.

(1) The administrative fee for a
delinquent payment shall be an amount
as fixed from time to time by the
National Credit Union Administration
Board based upon the administrative
costs of such delinquent payments to the
Administration in the preceding year.

(2) The costs of collection shall be
calculated as the actual hours expended
by Administration personnel multiplied
by the average hourly cost of the
salaries and benefils of such personnel.

(3) The interest rate charged on any
delinquent payment shall be the U.S.
Department of the Treasury Tax and
Loan Rate in effect on the date when the
payment is due as provided in 31 U.S.C.
3717.

[FR Doc. 80-1155 Filed 1-18-90; 8:45 am]
BILLING CODE 7535-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 89-NM~130-AD; Amdt. 39-
6481]

Airworthiness Directives; Airbus
Industrie Model A300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcCTiON: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Industrie
Model A300 series airplanes, which
requires repetitive inspections for
corrosion and cracking in the area of the
rear pressure bulkhead, and repair, if
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necessary. This amendment is prompted
by reports of corrosion and cracking in
the various components associated with
the rear pressure bulkhead. This
condition, if not corrected, could lead to
reduced structural capability of the
fuselage and subsequent decompression
of the airplane.

EFFECTIVE DATE: February 23, 1990.
ADDRESSES: The applicable service
information may be obtained from
Airbus Industrie, Airbus Support
Division, Avenue Didier Daurat, 31700
Blagnac, France. This information may
be examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 9010 East
Marginal Way South, Seattle,
Washington.

FOR FURTHER INFCRMATION CONTACT:
Mr. Greg Holt, Standardization Branch,
ANM-113; telephone (206) 431-1918.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to
certain Airbus Industrie Model A300
series airplanes, which requires
repetitive inspections for corrosion and
cracking in the area of the rear pressure
bulkhead, and removal of corrosion and
repair of cracks, if necessary, was
published in the Federal Register on
September 11, 1989 (54 FR 37472).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter suggested that the
proposed inspection of toilet pipe
couplings be deleted from the rule since
it is not an airworthiness item. The FAA
does not agree. Fluids seeping from
cracks in the toilet system pipe
couplings in the vicinity of the rear
pressure bulkhead can contribute to
corrosion of the rear pressure bulkhead.

One commenter recommended that
paragraph D.2.a., be written,
“accummulated more than 22,000
landings,"” rather than, “accummulated
26,000 landings or fewer.” The FAA does
not concur. The effect of the requested
revision.would be to exempt from the
requirements of paragraph D.2.a.,
aircraft that have accumulated 22,000 or
fewer landings as of the effective of the
AD. The FAA is unaware of any basis
for distinguishing among airplanes
based on the number of landings
accumulated as of the effective date.

Rather, since the unsafe condition
addressed by this AD is caused by
fatigue, this unsafe condition is likely to
exist or develop on all airplanes upon
the accumulation of the specified
number of landings, regardless of
whether they accumulate them before or
after the effective date.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 66 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 44 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$116,160.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; Febraury 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Airbus Industrie: Applies to Model A300
series airplanes, certificated in any
category: Compliance is required as
indicated, unless previously
accomplished.

To prevent reduced structural capability of
the fuselage, accomplish the following:

A. 1. Within the time limits specified in
paragraph A.2., below, conduct the following
inspections in accordance with Airbus
Industrie Service Bulletin A300-53-217,
Revision 1, dated March 6, 1989:

a. Perform a visual inspection and non-
destructive testing (NDT) for cracking and
corrosion of the lower rim area of the rear
pressure bulkhead, forward and aft faces,
including skin panels, circumferential joint
doublers, stringers attachment fittings, cleat
profile, Frame 80, attachment angles,
circumferential strap, radial stiffeners,
bonding points, and attach brackets of
support struts between Stringer 27 left-hand
(LH) and right-hand (RH).

. b. Perform a visual inspection for cracking
and corrosion of the drain and toilet system
pipe couplings in the vicinity of the rear
pressure bulkhead.

2. a. For airplanes whose first flight was
less than 7 years ago as of the effective date
of this AD, perform the initial inspection
required by paragraph A.1., above, within 6
months after achieving 7 years since first
flight, or within 8 months after the effective
date of this AD, whichever occurs later.

b. For airplanes whose first flight was more
than 7 years ago as of the effective date of
this AD, perform the initial inspections
required by paragraph A.1., above, within 6
months after the effective date of this AD.

B. If no corrosion or cracking is found as a
result of the inspections required by
paragraph A., above, perform repetitive
inspections as follows:

1. Repeat the visual inspections at intervals
not to exceed 3 years.

2. Repeat the NDT inspection at intervals
not to exceed 8,000 landings.

3. If the modification specified in Airbus
Industrie Service Bulletin A300-53-226
Revision 3, dated July 10, 1989, has been
accomplished:

a. Repeat the visual inspection at intervals
not to exceed 5 years.

b. Repeat the NDT inspections at intervals
not to exceed 8,000 landings.

C. If cracking or corrosion is found as a
result of the inspections required by
paragraph A. or B., above, repair prior to
further flight, in accordance with Airbus
Industrie Service Bulletin A300-53-217,
Revision 1, dated March 6, 1989,

D. 1. Within the time limits specified in
paragraph D.2., below, conduct the following
inspections in accordance with Airbus
Industrie Service Bulletin A300-53-218,
Revision 1, dated July 28, 1989:

a. Perform an X-ray inspection for cracking
of the rim area of the rear pressure bulkhead,
in the area of Stringer 21 LH and RH.
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b. Perform a visual inspection for corrosion
and cracking of the upper rim area of the rear
pressure bulkhead from the aft face.

¢. Perform an eddy current inspection for
cracks from the outboard side in the
following areas:

(1) For airplaines, manufacturer's serial
number (MSN) 002 through 008: between
Stringer 25 LH and RH.

(2) For airplanes, MSN 009 through 305:
between Stringer 26 LH and RH.

d. Perform a visual inspection for cracks
and corrosion of the service apertures in the
rear pressure bulkhead.

e. Perform an eddy current inspection for
cracks of the apertures for the auxiliary
power unit (APU) bleed-air and fuel.

2. a. For airplanes having accumulated
26,000 landings or fewer as of the effective
date of this AD, perform the initial
inspections required by paragraph D.1.,
above, prior to the accumulation of 24,000
landings or within 2,000 landings after the
effective date of this AD, whichever occurs
later,

b. For airplanes having accumulated more
than 26,000 landings as of the effective date
of this AD, perform the initial inspections
required by paragraph D.1., above, within
1,000 landings after the effective date of this
AD.

E. If no cracking or corrosion is found as a
a result of the inspections required by
paragraph D., above, perform repetitive
inspections as follows:

1. Repeat the X-ray inspection of the rim
area of the pressure bulkhead at Stringer 21
LH and RH at intervals not to exceed 4 years.

2. Repeat the visual inspections of the
upper rim area at intervals not to exceed
8,000 landings.

3. Repeat the eddy current inspection from
the outboard side between Stringer 25 LH
and RH, or Stringer 26 LH and RH, as
appropriate, at intervals not to exceed 8,000
landings.

4. Repeat the visual:inspection of the
service apertures at intervals not to exceed
6,000 landings.

5. Repeat eddy current inspections of APU
fuel apertures at intervals not to exceed 6,000
landings.

6. Repeat the eddy current inspection of the
APU bleed air line service aperture at
intervals not to exceed 12,000 landings.

F. If cracking or corrosion is found as a
result of the inspections required by
paragraph D. or E., above, repair prior to
further flight, in accordance with Airbus
Industrie Service Bulletin A300-53-218,
Revision 1, dated July 28, 1989.

G. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

H. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD,

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Airbus Industrie, Airbus
Support Division, Avenue Didier Daurat,
31700 Blagnac, France. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seattle, Washington, or
the Standardization Branch, 9010 East
Marginal Way South, Seattle,
Washington.

This amendment becomes effective
February 23, 1990.

Issued in Seattle, Washington, on January
8, 1990.

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 89-1230 Filed 1-18-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 89-NM-193-AD; Amdt. 39~
6480]

Airworthiness Directives; Avions
Marcel Dassault-Breguet Aviation
(AMD-BA) Model Mystere Falcon 50
and 900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Avions Marcel
Dassault-Breguet Aviation (AMD-BA)
Model Mystere Falcon 50 and 900 series
airplanes, which requires repetitive
functional testing of the main landing
gear (MLG) door manual release system,
and replacement of the MLG door
manual release system bell crank, if
necessary. This amendment is prompted
by a report that the main gear door
manual release system may not properly
release when needed due to rigging
interference. This condition, if not
corrected, could prevent manual
extension of the main landing gear.
EFFECTIVE DATE: February 23, 1990.
ADDRESSES: The applicable service
information may be obtained from
Falcon Jet Corporation, Customer
Support Department, Teterboro Airport,
Teterboro, New Jersey 07608. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or the Standardization
Branch, 9010 East Marginal Way South,
Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert C. McCracken,
Standardization Branch, ANM-113;
telephone (206) 431-1979. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to all
Avions Marcel Dassualt-Breguet
Aviation (AMD-BA) Model Mystere
Falcon 50 and 900 series airplanes,
which requires a one-time functional
test of the main landing gear (MLG) door
manual release system, and replacement
of the MLG door manual release system
control bell crank, was published in the
Federal Register on October 3, 1989 (54
FR 40672).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter agreed with
paragraph A. of the proposed rule,
which would require a functional test of
the main landing gear (MLG) emergency
release mechanism. However, the
commenter disagreed with paragraph B.,
which would require replacement of the
MLG manual release system control bell
crank, even if a malfunction does not
occur while performing the functional
test performed in accordance with
paragraph A. The commenter stated
that, after conducting a survey of
significant portions of the Falcon 50 and
900 fleets, a very small number of
airplanes required replacement of the
bell crank. The commenter also stated
that parts will not be available to
support replacing all bell cranks within
the proposed 180-day compliance time.
The commenter suggested that if the
functional test is successful, the
operator should be able to continue to
operate the airplane until the next “B"
check, whereupon the functional test
would be repeated. The FAA infers from
this comment that the commenter is
suggesting the rule be revised by
requiring an initial functional test
followed by repetitive tests, with the
replacement of the bell crank being
mandatory only in the event the
functional test is unsuccessful. The FAA
concurs. In most cases, repetitive
inspections do not provide the same
level of safety as can be obtained by
incorporating a modification which
precludes the necessity for the
inspections. However, in this specific
case, the FAA has determined, based on
a review of the available data and a
review of the design which incorporates
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the adjustable bell crank, that repetitive
inspections will provide an acceptable
level of safety. Incorporation of an
adjustable bell crank for a
nonadjustable part is not warranted
when the system is operating properly.
Continuing to perform a functional test
at "B" check intervals will ensure that,
should the MLG emergency release
system get out of adjustment, the
required modification will be performed
in an acceptably short time.
Accordingly, the final rule has been
revised to provide for optional repetitive
inspections at 1,300 hours time-in-
service intervals, which is
commensurate with the operators’' "B"
check. Additionally, paragraph B. of the
final rule allows for an optional
terminating action for the repetitive
functional tests of the MLG door manual
release system control bell crank when
replaced with an adjustable bell crank.

The commenter also stated that, in the
economic evaluation in the preamble of
the proposed rule, the FAA stated that
the parts would be furnished by the
manufacturer at no charge. This is not
carrect; the adjustable bell crank will be
supplied to the operator at a cost of
$3,644.76 per airplane. Since the FAA is
not mandating the modification, the
sentence referring to “required parts”
costs has been removed from the
economic analysis.

The commenter also noted that the
“Summary" section of the proposed rule,
stated that the AD is applicable to
“certain” AMD-BA Falcon 50 and 900
aircraft. The commenter suggested that
the word “certain” should be replaced
by “all.” The FAA agrees with this
comment, and the final rule has been
changed to reflect this determination.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
noted above. The FAA has determined
that these changes will neither increase
the economic burden on any operation
nor increase the scope of the AD.

It is estimated that 171 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 2
manhours per airplane to accomplish the
required actions, and that the average
labor cost will be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $13,680.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance

with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a "significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transporation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89:

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Avions Marcel Dassault-Breguet Aviation
(AMD-BA): Applies to all Model
Mystere Falcon 50 and 800 series
airplanes, as listed in AMD-BA Alert
Service Bulletins F50-A212 (F50-A32-19)
and F900-A32-8), both dated July 25,
1989, certificated in any category.
Compliance is required as indicated,
unless previously accomplished.

To prevent inability to manually open the
main landing gear (MLG) door for MLG
emergency extension, accomplish the
following:

A. Within 30 days after the effective date
of this AD, verify the integrity of the MLG
emergency release system by accomplishing
a functional test in accordance with AMB-BA
Alert Service Bulletin F50-A212 or F900-A85
(as applicable}, both dated July 25, 1989.

1. if door release does not occur, prior to
further flight, replace the MLG door manual
release system control bell crank with an
adjustable bell crank, in accordance with the
apprepriate service bulletin.

2. If door release normally, accomplish one
of the following:

a. Within 180 days or 1,300 hours time-in-
service after the effective date of this AD,
whichever occurs later, replace the MLG door

manual release system control bell crank
with an adjustable bell crank, in accordance
with AMD-BA Alert Service Bulletin F50-
A212 or F900-A65 {as applicable), both dated
July 25, 1989; or

b. At intervals not to exceed 1,300 hours
time-in-service, repeat the functional test.

B. Replacement of the MLG door manual
release system control bell erank with an
adjustable bell crank, in accordance with
AMD-BA Alert Service Bulletin F50-A212 or
F900-A85 (as applicable), both dated July 25,
1989, constitutes terminating action for the
functional tests required by paragraph A.,
above.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment and then sent it to the Manager,
Standardization Branch, ANM-113.

D. Special flight permits may be issued in
accordance with FAR 21.197 end 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Falcon Jet Corporation,
Customer Support Department,
Teterboro Airport, Teterboro, New
Jersey 07608. These documents may be
examained at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17800 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 9010 East
Marginal Way South, Seattle,
Washington.

This amendment becomes effective
February 23, 1890.

Issued in Seattle, Washington, on January
8, 1890.

Leroy A. Keith,

Manager, Transport Airplane Directorate
Aircraft Certification Service.

[FR Doc. 80-1229 Filed 1-18-80; 8:45 am]
BILLING CODE 4910-13-#

14 CFR Part 39

[Docket No. 83-NM-107-AD; Amdt. 39-
6484]

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule,

SUMMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to certain Boeing Model 747
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series airplanes, which currently
requires frequent inspections of the
forward end of the Model 747 flap tracks
for cracks emanating from fail-safe bar
fastener holes until these holes are
verified to be corrosion free. This
condition, if not corrected, could lead to
separation of the flap from the airplane
and partial loss of controllability of the
airplane. This action requires
modification of the fail-safe bar fastener
holes to remove corrosion, tightens
certain inspection requirements, and
imposes a limitation on the use of flaps
to 25 degrees or less.

EFFECTIVE DATE: February 23, 1990.

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington,

FOR FURTHER INFORMATION CONTACT:
Mr. Richard H: Yarges, ANM-120S;
telephone (206) 431-1925. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation regulations by revising AD 89—
05-04, Amendment 39-6148 (54 FR 7759;
February 23, 1989), applicable to Boeing
Model 747 series airplanes, to require
modification of the fail-safe bar fastener
holes to remove corrosion, to tighten
certain inspection requirements, and to
impose a limitation on the use of flaps to
25 degrees or less, was published in the
Federal Register on August 24, 1989 (54
FR 35196).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter (a foreign operator)
strongly opposed the proposed
restriction on landing flaps for the
following reasons:

1. During the 747 Aging Aircraft Task
Force Structures Working Group
discussions at the manufacturer's
facility, it was stated that the flap track
fatigue life is independent of the
maximum landing flap setting.

2. The commenter’s experience shows
more hard landings occur when landings
are made at the 25 degree flap setting.

3. In this commenter's airline
Operation, only captains are trained to
perform 25 degree flap landings.

Landings at the 25 degree flap setting
are especially difficult at CAT II and on
certain U.S. short runways.

Additionally, another commenter
objected to the restriction because 30
degrees of flap operation may be
necessary in special or off-line
operations. This commenter stated that
the modification should remove fatigue
damage to the flap tracks and the
restriction should not be necessary.

The FAA does not concur that flap
track fatigue life is independent of the
maximum flap setting. The stress levels
in the flap track are lower at 25 degree
flaps than at 30; therefore, better life can
be expected if flaps are limited to 25
degrees. More significant, however, is
the effect that the lower stress levels
can be expected to have on stress
corrosion cracking, which has been the
cause of the cracking in the flap track.
Damage growth due to stress corrosion
can be expected to be considerably
slower or eliminated at the lower stress
levels.

The FAA does not concur that hard
landings are more likely at the 25 degree
flap setting. The FAA pilots' experience
has been that hard landings are not
more likely at the 25 degree flap setting,
and, in fact in some respects landing at
25 degree flaps is easier than at 30. The
FAA notes that some operators have
always limited operation of their Model
747's to the 25 degree flap setting and
virtually all U.S. Model 747 operators
are now operating with a restriction to
25 degree flaps. The FAA considers that
this particular commenter's experience,
showing more hard landings at the 25
degree flap setting, may stem from lack
of experience of the commenter's pilots
in conducting 25 degree flap landings,
because that flap setting is used so
infrequently. Once the commenter's
pilots become accustomed to the flaps
25 degree landing operation, the number
of hard landings should be no higher
than the number for flaps 30 degree
landings today. The 8-month compliance
time for incorporation of the limitation
will allow adequate time for any pilot
training deemed necessary.

With regard to the comment on the
difficulty of CAT II landings and
landings on certain U.S. short runways,
the FAA would point out that the
certified safe runway lengths for the
Model 747 for 25 degree flap landings
are specified in the Airplane Flight
Manual, and these are considered
adequate.

Therefore, the FAA has retained the
provision in the rule to restrict the use of
landing flaps to 25 degrees until later,
more durable, design flap tracks are
installed.

Several commenters pointed out that
the proposed initial compliance time of
150 landings for the inspection of the
flap track webs, as required by
paragraph L., is not warranted because
bolt locations 5 through 10 should
already be receiving a visual check
because of their proximity to areas of
the track already being inspected at a
300 landing interval, as required by the
existing AD. These commenters
recommended that the compliance time
be extended to 300 landings so that the
new inspection can be performed at the
same time as the next inspection for the
adjacent area. The FAA concurs and
has determined that this change will not
adversely impact safety. The final rule
has been revised accordingly.

One commenter requested that
modification of the bolt holes proposed
in paragraph M. be required only if the
bolt holes are corroded. This commenter
pointed out that the modification is
merely a hole oversizing operation to
remove corrosion, and it should be
required only if corrosion is present. The
FAA does not concur, Although the FAA
agrees that the intent of the modification
is to remove corrosion from the hole,
experience with inspections for
corrosion in these holes indicates that it
is often difficult to detect corrosion
although it is present. Therefore,
modification of all holes, whether or not
corrosion is detected, is necessary to
ensure that all holes are free from
corrosion.

Several commenters stated that the 6-
month compliance time for completion
of the modification proposed in
paragraph M. is too short. Uncertainty in
the availability of tooling and the
difficulty in accomplishing the
modification were cited as the reasons
for requesting the extension of the
compliance time. A compliance time of 9
months was suggested. The FAA
concurs, since this still meets the FAA's
objective of ensuring that the
modification is accomplished fleet-wide
at the earliest practical date.
Meanwhile, the holes are subject to
repetitive inspections. The final rule has
been revised to increase the compliance
time for the modification from 6 to 9
months after the effective date of this

One commenter requested that the AD
be updated to reference the most recen’
versions of approved service bulletins,
and also to reflect any earlier versions
of service bulletins which contain
acceptable alternate methods or tasks.
The FAA concurs. Since the issuance of
the NPRM, the FAA has reviewed and
approved Boeing Alert Service Bulletin
747-57A2229, Revision 9, dated
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November 2, 1889, which clarifies
modification instructions for the fail-
safe bar fastener holes. The FAA has
revised the final rule to include Revision
9 ag an acceptable service information
source. Additionzally, the AD has been
revised to reference earlier service
bulletin revisions which contain
acceptable alternate inspections or
tasks.

One commenter suggested that the
visual inspections proposed in
paragraph L. could be supplemented by
ultrasonic inspections, as now required
for adjacent areas. The commenter
stated that this inspection would
improve crack detection reliability and
would not impose a significant
additional burden on operators.
Although the FAA agrees with this
comment, such ultrasonic inspection
procedures for the area have not yet
been developed to date. Further, to add
such a requirement would be beyond the
scope of this rulemaking activity.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will not
increase the economic burden on any
operator nor increase the scope of the
AD.

There are approximately 240 Model
747 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 125 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 296 manhours
per airplane to accomplish the required
action and that the average labor cost
will be $40 per manhour. The cost of
tooling is estimated to be $8,000 per
airplane, based on the manufacturer’s
quoted rental charges for the tool kit.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $2,480,000.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed a2bove, |
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) will
not have a significant economic impact,

positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Salety.

Adoption of the Amendment

Accordingly, pursnant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 48 U,S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 87-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
amending AD 89-05-04, Amendment 39—
6148 (54 FR 7759; February 23, 1989), as
follows:

Boeing: Applies to Model 747 seriea
airplanes, listed in Boeing Service
Bulletin 747-57A2229, Revision 7, dated
October 13, 1988, certificated in any
category, that have reworked or interim
production flap tracks (part numbers
identified in the service bulletin).
Compliance required as indicated, unless
previously accomplished.

To preclude additional flap track failures,
accomplish the following:

A. Accomplish either paragraph A.1. or
A.2,, below according to the compliance
schedule indicated.

1. Accomplish A.1.a. through A.1.c., below:

a. Within five landings after March 8, 1989,
(the effective date of Amendment 39-8148),
revise the limitations section of the FAA-
approved Airplane Flight Manual {AFM) by
adding the following instructions. Thiz may
be accomplished by inserting a copy of this
AD into the AFM:

“Landing Flaps: Maximum landing flaps
shall not exceed 25 degrees, unless deemed
necessary for safe operation by the pilot. The
pilot shall document each use of 30 degree
flaps in the airplane log book."

b. Within 15 landings after March 8, 1989,
and thereafter at intervals not to exceed 15
landings, until paragraph B.2., below, is
accomplished on the affected tracks, perform
a close visual inspection of both sides of each
flap track for cracks emanating from the first
four fail-safe bar fastener holes of flap track
numbers 1, 3, 8, and 8 (Borescope inspections,
conducted in accordance with Boeing Alert
Service Bulletin 747-57A2229, Revision 9,
dated November 2, 1989, or through the
access hole in the forward end fairing, are
acceptable).

¢. Within 10 landings after any use of 20
degree flaps, conduct the inspection specified
in paragraph A.1.b., above.

2. Within 15 landings after March 8, 1989,
and thereafter at intervals not to exceed 5
landings, until paragraph B.2., below, is
accomplished on the affected track, perform a
close visual inspection of both sides of each
flap track for cracks emanating from the first
four fail-gafe bar fasterner holes on each side
of flap track numbers 1, 3, 6, and 8 (eight
holes per track). (Borescope inspections,
conducted in accordance with Boeing Alert
Service Bulletin 747-67A2229, Revision 9,
dated November 2, 1989, or through the
access hole in the forward end fairing, are
acceptable.)

Note: Although 30 degrees flaps are not
prohibited in complying with paragraph A.2,,
it is recommended that 25 degree flaps be
used whenever possible.

B. Within 75 landings after March 8, 1989
(the effective date of Amendment 39-6148),
remove the bolts from the first four fail-safe
bar fastener holes on each side of the track
(eight per track) of flap track numbers 1
through 8 (except tracks 4 and 5 with a
spliced-in end fitting) and accomplish B.1. or
B.2., below:

1. Inspect fastener holes for cracks, in
accordance with the eddy current procedures
identified in Boeing Alert Service Bulletin
747-57A22289, Revision 9, dated November 2,
1989, If no cracks are found, prior to further
flight, apply an organic corrosicn inhibitor
(LPS-3 or equivalent) to the fastener hole and
reinstall serviceable fasteners using corrosion
inhibiting grease. Repeat at intervals not to
exceed 75 landings.

2. Verify that fastener holes are:

a. Corrosion-free, by using magnifying
borescope inspection procedures described in
the enclosure to Boeing Letter B-22IT-89-247,
dated January 24, 1989, entitled “Borescope
Inspection of Flap Track Holes," and

b. Crack-free, by using eddy current
inspection procedures described in Boeing
Alert Service Bulletin 747-57A2229, Revision
9, dated November 2, 1989.

Repeat these inspections at intervals not to
exceed 1,500 landings. Bolts are to be
reinstalled as noted in paragraph B.1,, above.
Verification that fastener holes are crack-free
and corrosion-free constitutes terminating
action for the requirements of paragraph A.,
above, for that track. Any track, which on
subsequent inspection is found to have
developed corrosion in a fastener hole, must
be inspected in accordance with paragraphs
A. and B.1,, above, until the condition is
corrected.

C. For tracks inspected in accordance with
paragraph B.2., above, within 300 landings
after tracks have been found to be crack-free
and corrosion-free, and at intervals thereafter
not to exceed 300 landings, perform an
ultrasonic and close detailed visual
inspection of both sides of the forward end of
each track for cracks, with the fairing
removed, in accordance with Boeing Alert
Service Bulletin 747-57A2229, Revision 9,
dated November 2, 1989.

D. Within 150 landings after March 8, 1959
(the effective date of Amendment 39-8148),
unless accomplished within the last 150
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landings, and thereafter at intervals not to
exceed 300 landings, remove the fairing from
the forward end of flap tracks number 4 and 5
with spliced-in end fitting, and perform an
ultrasonic and close detailed visual
inspection of both sides of the forward end of
each track for cracks, in accordance with the
inspection procedures described in Boeing
Alert Service Bulletin 747-57A2228, Revision
9, dated November 2, 1989.

E. Within the next 50 landings after August
15, 1988 (the effective date of AD 88-18-03,
Amendment 39-5985), unless accomplished
within the past 850 landings, and thereafter at
intervals not to exceed 1,000 landings,
visually inspect numbers 1 through 8 flap
track webs for cracks extending from all
fastener holes not inspected in accordance
with the requirements of paragraphs A., B.,

* C., or D., above, or paragraph L., below.
These visual inspections must be
accomplished in accordance with the
procedures described in Boeing Service
Bulletin 747-57-2148, Revision 4, dated
August 25, 1988.

F. Cracked tracks must be replaced or
reworked prior to further flight in accordance
with Boeing Alert Service Bulletin 747-
57A2229, Revision 9, dated November 2, 1989,
or Boeing Service Bulletin 747-57-2148,
Revision 4, dated August 25, 1988.

G. Tracks which have had any of the first
four fail-safe bar fastener holes reworked in
accordance with Boeing Alert Service
Bulletin 747-57A2229, Revision 7, dated
October 13, 1988, or in accordance with any
other procedure approved by the FAA, are
subject to the requirements of paragraph A.
and B.1, above, until compliance with
paragraph B.2, above, is established.

H. Carriage of fifth engine is not permitted
unless a close visual inspection, described in
paragraphs A.1.b. or A.2.,, above, is conducted
prior to the flight.

L Replacement of any flap track with a flap
track approved by the Manager, Seattle
Aircraft Certification Office, FAA, Northwest
Mountain Region, constitutes terminating
action for the inspection requirements of this
AD for that flap track.

J. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment, and then send it to the Manager,
Seattle Aircraft Certification Office.

K. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

L. Within 300 landings after the effective
date of this amendment, and thereafter at
intervals not to exceed 300 landings, remove
the fairing from the forward end of the flap
track numbers 1 through 8 (except tracks 4
and 5 with a spliced-in end fitting) and
visually inspect the flap track webs for
cracks extending from the fifth through the
tenth most-forward fail-safe bar fastener
holes on each side of the track. These visual
inspections must be accomplished in

accordance with the procedures described in
Boeing Service Bulletin 747-57-21486, Revision
4, dated August 25, 1988.

M. Within the next @ months after the
effective date of this amendment accomplish
the following on the first four fail-safe bar
fastener holes on each side of the track (eight
per track) of flap track numbers 1 through 8
(except tracks 4 and 5 with a spliced-in end
fitting):

1. Modify the fastener holes in accordance
with Boeing Service Bulletin 747-57A2229,
Revision 9, dated November 2, 1989,

2. Verify that modified fastener holes are
crack-free and corrosion-free in accordance
with paragraph B.2,, above.

(Nete: Modification of the fastener holes
does not terminate the repetitive inspection
requirements of paragraph B.2.)

N. For airplanes on which the first four flap
track fail-safe bar fastener holes have been
verified to be corrosion-free in accordance
with paragraph B.2. of this AD, within 8
months after the effective date of this
amendment, and until reworked and interim
production flap tracks are replaced with more
durable later design flap tracks in accordance
with Boeing Service Bulletin 747-57A2229,
Revision 9, dated November 2, 1969, revise
the Limitations Section of the Airplane Flight
Manual (AFM) by adding the following
instructions:

“Landing Flaps: Maximum landing flaps
shall not exceed 25 degrees, unless deemed
necessary for safe operation by the pilot.”

Note: In complying with paragraphs A.
through D. and paragraph N. only, above,
Boeing Service Bulletin 747-57A2229,
Revision 7, dated October 13, 1988, or
Revision 8, dated January 31, 1989, may be
used in lieu of Boeing Service Bulletin 747—-
57A2229, Revision 9, dated November 2, 1989,

In complying with paragraph M., above,
Boeing Service Bulletin 747-57A2229,
Revision 8, dated January 31, 1989, may be
used in lien of Boeing Service Bulletin 747-
57A2229, Revision 8, dated November 2, 1989.
In complying with paragraphs E., P., and L.,
above, Boeing Service Bulletin 747-57-2146,
Revision 3, dated May 9, 1986, may be used in
lieu of Boeing Service Bulletin 757-57-21486,
Revision 4, dated August 25, 1988.

Al persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124, These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seattle, Washington, or
Seattle Aircraft Certification Office,
FAA, Northwest Mountain Region, 9010
East Marginal Way South, Seattle,
Washington.

This amendment amends Amendment
39-6148, AD 89-05-04.

This amendment becomes effective
February 23, 1990.

Issued in Seattle, Washington, on January
8, 1990,

Leroy A. Keith,

Manager, Transport Airplane Directorale,
Aircraft Certification Service.

[FR Doc. 90-1232 Filed 1-18-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 89-NM-113-AD; Amdt. 39—
6475)

Airworthiness Directives; SAAB-Scania
Model SF-340A and SAAB 340B Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain SAAB-Scania
Model SF-340A and SAAB 340B series
airplanes, which requires inspection of
the AC generators for modification
status, and replacement of the AC
generators, if necessary. This
amendment is prompted by numerous
reports of AC generator bearing failure.
This condition, if not corrected, conld
result in the loss of ice protection for the
engine inlet; and, when combined with
the loss of the other AC generator
output, could result in the loss of ice
protection for both engine inlets,
windshield, pitot systems, alpha
systems, and propellers.

EFFECTIVE DATE: February 20, 1990.

ADDRESSES: The applicable service
information may be obtained from
SAAB-Scania AB, Product Support, S—-
581.88, Linkoping, Sweden. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17800
Pacific Highway South, Seattle,
Washington, or the Standardization
Branch, 9010 East Marginal Way South,
Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Mark Quam, Standardization
Branch, ANM-113; telephone (206) 431-
1978. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68368, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to
certain SAAB-Scania Model SF-340A
and SAAB 340B series airplanes, which
requires inspection of the AC generators
for modification status, and replacement
of AC generators, if necessary, was




1806

Federal Register / Vol. 55, No. 13 / Friday, January 19, 1990 / Rules and Regulations

published in the Federal Register on
November 3, 1989 (54 FR 46404).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The commenters supported the rule,
but noted that the 30-day compliance
time, which was specified in the original
NPRM, did not appear in the
Supplemental NPRM. The FAA concurs.
Since the 30-day compliance time was
inadvertently omitted in the published
Supplemental NPRM, the final rule is
clarified to specify the 30-day ‘
compliance period, as it appeared in the
original NPRM.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 83 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 3 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$9,960.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Alr transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness as
follows:

Saab-Scania: Applies to Model SF-340A and
SAAB 340B series airplanes, certificated
in any category. Compliance is required
within 30 days after the effective date of
this AD, unless previously accomplished.

To prevent the loss of certain ice protection
systems due to AC generator failures,
accomplish the following:

A. Inspect the AC generators, P/N 31342-
001, for the modification status.

1. If the modification status blocks are X-
stamped in the D (or later) modification
status block, no further action is required. -

2. If the modification status blocks are X-
stamped in the A, B, or C modification status
block, prior to further flight, replace the AC
generator with one X-stamped in the D (or
later) modification status block, in
accordance with SAAB Service Bulletin
SF340-24-018, Revision 1, dated August 28,
1989.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by:the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note; The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113,

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to SAAB-Scania AB, Product
Support, S-581.99 Linkoping, Sweden.
These documents may be examined at
the FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17800
Pacific Highway South, Seattle,
Washington, or the Standardization
Branch, 9010 East Marginal Way South,
Seattle, Washington, :

This amendment becomes effective
February 20, 1990.

Issued in Seattle, Washington, on January
5, 1880,

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 80-1231 Filed 1-18-90; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 73
[Airspace Docket No. 89-AS0-34]

Establishment of Restricted Area R-
7105; PR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

suMmMmARY: This amendment establishes
Restricted Area R-7105 located in the
vicinity of Lajas, PR. The restricted area
is necessary to provide airspace to
contain an aerostat radar surveillance
(ASR) system for drug interdiction
purposes. This action is in support of a
project linked to the Customs Service
Southern Border Drug Interdiction
Strategy.

EFFECTIVE DATE: 0901 u.t.c., March 8,
1990.

FOR FURTHER INFORMATION CONTACT:
Lewis W, Still, Airspace Branch (ATO-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic
Operations Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202) 267-9250.

SUPPLEMENTARY INFORMATION:
History

On August 23, 1989, the FAA proposed
to amend part 73 of the Federal Aviation
Regulations (14 CFR part 73) to establish
Restricted Area R-7105 located in the
vicinity of Lajas, PR (54 FR 35003). The
restricted area is required to provide the
necessary airspace to activate an ASR
system for drug interdiction purposes.
This project is part of the Customs
Service Southern Border Drug
Interdiction Strategy. Interested parties
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No comments objecting to the
proposal were received. Except for
editorial changes, this amendment is the
same as that proposed in the notice.
Section 73.71 of part 73 of the Federal
Aviation Regulations was republished in
Handbook 7400.6E dated January 3,
1989,

The Rule

This amendment to part 73 of the
Federal Aviation Regulations
establishes Restricted Area R-7105
located in the vicinity of Lajas, PR. The
restricted area is necessary fo provide
airspace to contain an ASR system for
drug interdiction purposes, This action
is in support of a project linked to the
Customs Service Southern Border Drug
Interdiction Strategy. :
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The FAA has determined that this
regulation only involves an established
bedy of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Analysis

An environmental agsessment of the
rule adopted and a finding of No
Significant Impact have been placed in
the rules docket. This amendment does
not alter the conclusions in that
document. .

List of Subjects in 14 CFR Part 73
Aviation safety, Restricted areas.
Adoption of tha Amendment

Accordingly, pursuant to the authority
delegated to me, part 73 of the Federal
Aviation Regulations (14 CFR part 73) is
amended, as follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a). 1510,
1522; Executive Order 10854; 48 U.S.C. 106(g)
(Revised Pub. L. 87-449, January 12, 1983); 14
CFR 11.69.

§73.71 [Amended]

2. Section 73.71 is amended as follows:

R-7105 Lajas, PR [New]

Boundaries. That airspace within a 3-
naslical-mile radius centered on lat.
17°58'45” N., long. 67°04'55” W.

Designated altitudes. Surface to and
including 15,000 feet MSL.

Times of designation. Continuous.

Controlling agency. FAA, San Juan CERAP.

Using agency. Puerto Rico Police Department.
Issued in Washington, DC, on January 10,

1990.

Harold W. Becker,

Manager, Airspace—Rules and Aeronauticol

Information Division.

[FR Doc. 90-1234 Filed 1-18-90; 8:45 am}

BILLING CODE 4910-13-48

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM87-5-001}
18 CFR Part 250

Inquiry into Alleged Anticompetitive
Practices Related to Marketing
Affiliates of Interstate Pipelines;
Correction

Issued January 12, 1990.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order on rehearing, erratum
notice.

SUMMARY: The Commission is making
two technical amendments to the
regulatory text in Order No. 497-A, an
order on rehearing, issued on December
15, 1989 (54 FR 52,781 (Dec. 22, 1989}).
First, the instructions to the Federal
Register for making changes in the
regulatory text of Order No. 497-A were
unclear. In this notice, the Commission
is revising the regulatory text of ordering
paragraph 6 of Order No. 497-A and
providing corrected regulatory text.

Second, the order on rehearing
established an additional reporting
requirement in the transportation log.
This requirement was included in the
regulatory text at § 250.16(b)(2){xx).
However, in a subsequent provision on
when the transportation log material is
to be filed, in § 250.16(d)(4)(i), the new
reporting requirement was inadvertently
omitted as a cross-reference to the
earlier provision. This notice corrects
the reporting requirements by adding the
cross-reference to the new reporting
requirement in the appropriate
provision.

EFFECTIVE DATE: January 12, 1990.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Lane, Office of the Generzl
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC 20428, (202) 357-
8530.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of this
document in the Federal Register, the
Commission also provides all interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in room
1000 at the Commission’s Headquarters,
825 North Capitol Street NE,
Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no

using a personal computer with a
modem by dialing (202) 357-8997. To
access CIPS, set your communications
software to use 300, 1200 or 2400 baud,
full duplex, no parity, 8 data bits, and 1
stop bit. The full text of this technical
amendment will be available on CIPS
for 30 days from the date of issuance.
The complete text on diskette in
WordPerfect format may also be
purchased from the Commission's copy .
contractor, La Dorn Systems
Corporation, also located in room 1000,
825 North Capitol Street NE.,
Washington, DC 20426

On December 15, 1989, the Federal
Energy Regulatory Commission
(Commission] issued an order on
rehearing in this proceeding (54 FR
52,781 (Dec. 22, 1889]). The Commission
is making two technical amendments in
that order. First, in the order on
rehearing, the Commission inter alia
revised § 250.16 of the regulations to
separate the tariff and nontariff
reporting requirements and to clarify
what was to be included in each.
However, the instructions for making
these changes in the regulatory text of
Order No. 497-A were unclear.? The
Commission is revising ordering
paragraph 6 in the regulatory text of
Order No. 497-A and providing
corrected regulatory text.

Second, the order on rehearing
established an additional reporting
requirement in the transportation log.
This requirement was included in the
regulatory text at § 250.16(b)(2)(>xx).
However, in a subsequent provision on
when the transportation log material
was lo be filed, in § 250.16(d)(4)(i), the
new reporting requirement was
inadvertently omitted as a cross-
reference to the earlier provision. The
Commission is correcting the reporting
requirements listed in § 250.16(d)(4){i) to
include the cross-reference to this new
reporting requirement.

Lois D. Cashell,
Secretary.

PART 250—FORMS

1. The authority citation for part 250
continues to read as follows:

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (1982);
E.O. No. 12009, 3 CFR 1978 Comp., p. 142;

! These ordering mstructions inform the Fedsral
Register editors how to revise the regulations to
incorporate the changes approved by the
Commission in Order No. 497-A. The original
ordering instructions in paragraph 8 attempted to
make a piecemeal change to paragraph (b) in
§ 250,116, These instructions failed to instruct the
Federal Register to remove certain paragraphs such
that, absent this erratum notice, those paragraphs.

charge to the user and may be acc d

twice instead of once.

v
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Natural Gas Act, 15 U.S.C. 717-717w (1982);
Natural Gas Policy Act of 1978, 15 U.S.C.
3301-3432 (1982).

(2.) In § 250.16, paragraphs (a), (b), (c),
(d), (e)(2), (g), and (h)(1) are revised to
read as follows:

§ 250.16 Format of compliance pian for
transportation services and affiliate
transactions.

(a) Who must comply. An interstate
natural gas pipeline that transports
natural gas for others pursuant to
subparts B, G, H, or K of part 284 and is
affiliated, as that term is defined in
§ 161.2 of this chapter, in any way with
a natural gas marketing or brokering
entity (except a pipeline that does not
conduct any transportation transactions
with its affiliated marketer) must:

(1) File the information prescribed in
paragraph (b) of this section,

(2) Maintain and provide the
information specified in paragraph (c) of
this section, and

(3) Maintain all information required
under this section from the time the
information is received until December
31, 1990.

(b) What to file. An interstate pipeline
must file the following information:

(1) New or existing tariff provisions
containing the following:

(i) A complete list of operating
personnel and facilities shared by the
interstate natural gas pipeline and the
affiliated marketing or brokering
company;

(ii) The specific information and
format required from a shipper for a
valid request for transportation service,
including, for transactions in which an
affiliated marketer is involved, the items
of information in paragraph (b)(2) of this
section;

(iii) The procedures used to address
and resolve complaints by shippers and
potential shippers including a provision
that the pipeline will respond initially
within 48 hours and in writing within 30
days to such complaints;

(iv) The procedures used by the
natural gas pipeline to inform affiliated
and nonaffiliated shippers and potential
shippers on:

(A) The availability and pricing of
transportation service; and ;

(B) The capacity of the pipeline
available for transportation. -

(2) FERC Form No. 592, consigting of a
log that contains the following
information on all requests for
transportation service made by
affiliated marketers or in which an
affiliated marketer is involved for
transportation that would be conducted
pursuant to subparts B, G, H, or K of
part 284:

(i) The date of receipt of the request,

{ii) The date that the request was
accepted as valid,

(iii) The specific affiliation of the
requester with the interstate pipeline,
and the extent of the pipeline’s
affiliation, if any, with the person to be
provided transportation service,

(iv) The extent of the supplier's
affiliation with the interstate pipeline
from whom service is requested,

(v) The identity of the shipper making
the request for service including
designating whether the shipper is a
local distribution company, an interstate
pipeline, an intrastate pipeline, an end-
user, a producer, or a marketer,

(vi) The maximum daily contract
volume of gas requested to be
transported and the total contract
volume of gas requested to be
transported over the life of the contract,

(vii) The producing area of the source
of the gas requested to be transported,

(viii) The date service is requested to
commence and terminate,

(ix) A list of all receipt and delivery
points between which the gas is
requested to be transported and the
distance between the receipt and
delivery points that are the furthest
apart,

(x) Whether the service requested is
firm or interruptible,

(xi) The state of the ultimate end user
of the gas,

(xii) The identity of the transportation
rate schedules and the transportation
rates applicable for such service,

(xiii) Whether any of the gas being
transported is subject to take-or-pay
relief for the transporting pipeline and, if
50, how much,

(xiv) Whether and by how much the
cost of the gas to the affiliated marketer
exceeds the price received for the sale
of the gas by the affiliated marketer,
after deducting associated costs,
including those incurred for
transportation; 7.e., whether the gas is
being sold at a loss,

(xv) Current status of the request,
including whether the request is:

(A) Incomplete,

(B) Complete and awaiting service,

(C) Complete, a contract signed, and
awaiting commencement of service,

(D) Complete, service has begun and
the Commission docket number
assigned to the transaction,

(E) Withdrawn, or

(F) Denied and the reason why;

(xvi) The position of the request in the
transportation request queue,

(xvii) The disposition of the request,
includng the date the requester was
notified of availability of capacity. the
date the contract was executed, the date
service gctually commenced, and any

explanation concerning the disposition
of the request,

{xviii) Any complaints by the shipper
or end user concerning the requested or
furnished service and the disposition of
such complaints,

(xix) Whether the transportation is
being requested, offered or provided at
discounted rates, duration of the
discount requested, offered or provided,
the maximum rate or fee, the rate or fee
actually charged during the billing
period, the shipper, corporate affiliation
between the shipper and the
transporting pipeline, and the quantity
of gas scheduled at the discounted rate
during the billing period for each
delivery point, and

(xx) Whether the pipeline has granted
a waiver of a tariff provision in
providing the requested service,

(c) What to maintain. (1) An interstate
pipeline must maintain the information
in paragraph (b)(2) of this section for all
requests for transportation services
made by nonaffiliated shippers or in
which a nonaffiliated shipper is
involved from the time the information
is received until December 31, 1990.

(2) The information required to be
maintained by this section will be
available from September 12, 1988 until
December 31, 1991 to:

(i) The Commission on request, and

{ii) The public under subpart D of part
385 of this chapter.

(3) The information required to be
maintained by this section must be
maintainéed on 9-track magnetic tape or
computer disk. The format and
specifications for maintenance of the
information can be obtained at the
Federal Energy Regulatory Commission,
Division of Public Information, 825
North Capitol Street NE., Washington,
DC 20426.

(d) When to file. (1) The information
in paragraph (b)(1) of this section and
entries in the log specified in paragraph
{b)(2) of this section relating to
transportation requests for which
transportation has commenced 30 days
or more previously, which have been
denied, or which have been pending for
more than six months, must be filed
initially with the Commission by
September 19, 1988, and thereafter as
required by paragraphs (d)(2) and (d)(4)
of this section until December 31, 1990.
This requirement applies to
transportation service that commenced
or transportation requests that were
denied after July 14, 1988, or that were
pending for six months or more on July
14, 1988.

{2) The information required in

.paragraph (b)(1) of this section must be

filed quarterly if any changes occur.
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(3) The information in paragraph (b)(2)
of this section relating to transportation
requests must be updated on a daily
basis if any changes occur.

(4) The information in paragraph (b}(2)
of this section relating to transportation
requests for which transportation has
commenced 30 days or more previously,
which have been denied, or which have
been pending more than six months,
must be filed:

(i) For the items in paragraph (b)(2)(i)
through (xviii) @nd (b)(2)(xx) of this
section, at the end of the month
following the month any changes occur;
and

(ii) For the items in paragraph
(b){2}(xix) of this section, within 15 days
of the close of the pipeline's billing
period. A report of a discount under this
section satisfies a pipeline's obligation
to report under § 284.7(d)(5)(iv) of this
chapter,

{e) How to file. * * * (2) The magnetic
tape or computer disk must be
accompanied by three paper printouts of
the information submitted on the
magnetic tape or computer disk. The
format for the paper printout can be
obtained at the Federal Energy
Regulatory Commission, Division of
Public Information, 825 North Capitol
Street NE., Washington, DC 20428.

. - L] L L]

(8) Public access. (1) An interstate
pipeline must maintain and make
available to the public all filings with
the Commission under paragraph (b)(1)
of thig section by providing:

(i) One paper copy at the pipeline’s
principal place of business during
regular business hours and;

(ii) Copies by mail of any item
requested within seven calendar days of
a written request, for which the pipeline
may charge the cost of postage and
fifteen cents per page photocopied or
per computer printout page provided.

(2) An interstate pipeline must provide
24-hour access, by electronic means, to
the date specified in paragraph (b)(2) of
this section. Access to the information
must be provided once the service has
begun. A pipeline must, on a daily basis,
either update the information or indicate
that no changes have occurred in the log
information.

(h) Penalty for failure to comply. (1)
Any person who transports gas for
others pursuant to subparts B, G, H, or K
of part 284 of this chapter and who
knowingly violates the requirements of
§ 161.3, § 250.16, or § 284.13 of this
chapter will be subject, pursnant to
sections 311(c), 501, and 504(b)(8) of the
Natural Gas Policy Act of 1978, to a civil
penalty, which the Commission may

assess, of not more than $5,000 for any
one violation.

* - - - -

[FR Doc. 80-1206 Filed 1-18-90; 8:45 am]
BILLING CODE 6717-01-M

—

DEPARTMENT OF THE TREASURY
Customs Service

18 CFR Part 12
[T.D. 90-3]

Cultural Property

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: The United States may
impose import restrictions on illegally
exported archaeological or ethnological
materials of other nations when
officially requested by the country of
origin pursuant to the Convention on
Cultural Property Implementation Act.
This document amends existing
Customs Regulations by creating a new
listing within the regulations which lists
those Treasury Decisions which impose
import restrictions on such foreign
cultural property. Previously, when such
restrictions were imposed, a Notice of
the restrictions was published in the
Federal Register. Each Notice was
published separately, and no
compilation of Notices was made.
Because the frequency with which State
Parties request protection for their
cultural property is increasing, this
amendment is being made to provide
both the public and the Customs Service
with a single location for all such import
restrictions. Because this amendment
constitutes a non-substantive change to
agency procedure and neither imposes
any new obligation on nor affects any
rights of members of the public, public
procedure and comment on the
amendment are impracticable and
unnecessary.

EFFECTIVE DATE: [anuary 19, 1990.

FOR FURTHER INFORMATION CONTACT:
Samuel Orandle, Commercial Rulings
Division, U.S. Customs Service (202-
566-5765).

SUPPLEMENTARY INFORMATION:

Background

In 1983, the United States enacted the
“Convention on Cultural Property
Implementation Act” (19 U.S.C. 2601 et
seq.) which accepted the 1970 UNESCO
Convention on the Means of Prohibiting
and Preventing the llicit Import, Export
and Transfer of Ownership of Cultural
Property (823 U.N.T.S. 231 (1972)). This

legislation was intended to demonstrate
U.S. leadership efforts in achieving
greater international cooperation
towards preserving cultural treasures
that are of importance not only to the
nations whence they originate, but also
to greater international understanding of
mankinds’s common heritage.

After enactment of the Act, Customs
issued interim regulations to carry out
the policies of the Act. The interim
regulations, which were set forth in
§ 12.104, Customs Regulations (19 CFR
12.104), were published in the Federal
Register as T.D. 85-107 on June 25, 1985
(50 FR 26193), and took effect
immediately. After consideration of
comments received on the interim
regulations, final regulations were
issued as T.D. 86-52, published in the
Federal Register on February 27, 1986
(51 FR 6905), and took effect on March

31, 1986.

Since that date, several countries
have petitioned that the United States
impose restrictions on cultural artifacts
which were being exported from their
country without permission of the
national government. The Convention
on Cultural Property Implementation
Act sets forth the criteria and
procedures for determining whether
import restrictions should be imposed.
The Customs Regulations apply after the
determination to impose those
restrictions has been made, and
implement that determination.

Current Practice for Notice to Public

Members of the public currently
receive official notice that a country has
requested protection of its cultural
artifacts when the United States
Information Agency (USIA) publishes a
Notice in the Federal Register that it has
recieved such a request. That Notice
also provides the public with the
information on opportunities to present
evidence or other matters to the Cultural
Property Advisory Committee which
will make recommendations regarding
the desirability of imposing import
restrictions to the USIA Director. The
USIA Director makes the determination
to impose restrictions in consultation
with the Secretary of State and the
Secretary of the Treasury. The USIA
publishes a Notice of the determination,
and if the decision is to impose
restrictions, Customs publishes a Notice
listing the types or categories of
materials subject to restriction.

Although the Notice of the restriction
has been published in the Federal
Register, and reference to it has been
made in an editor’s note in the Code of
Federal Regulations, there has been no
separate, complete listing of either
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countries or artifacts for which
restrictions apply to which members of
the public can refer.

Revised Procedure

A review of section 2604 of the
Convention on Cultural Property
Implementation Act (19 U.S.C. 2604) has
led the Customs Service to determine
that the Act intended that such a listing
be included within the Customs
Regulations. To accomplish this, the
existing regulations are being amended
to add a paragraph which will contain a
listing, by country, of cultural artifacts
which are receiving protection under the
Act. That list will also provide the
number of the Treasury Decision (T.D.)
which announced the restriction and
amended the regulations. Thisg
paragraph will be further amended from
time to time whenever additional import
restrictions are imposed on cultural
artifacts pursuant to the Act.

The Treasury Decisions will contain
the full and sufficiently specific and
precise descriptions of the articles to
which the restrictions apply. Those
T.D.s, which will be published in
conjunction with the publication of the
USIA determination, will provide fair
notice to importers and cther persons as
to what material is subject to the
restrictions.

Inapplicability of Notice and Delayed
Effective Date

Because this amendment invelves a
non-substantive format change to the
Customs Regulations, pursuant to
section 553(b)(A) of the Administrative
Procedure Act, no notice of proposed
rulemaking or public procedure is
necessary. For the same reason, a
delayed effective date is inappropriate.

Regulatory Flexibility Act

This document is not subject to the
provisions of the Regulatory Flexibility
Act (5 U.8.C. 601 et seq.). That Act does
not apply to any regulation such as this
for which a notice of proposed
rulemaking is not required by the
Administrative Procedure Act (5 US.C.
551 et seq.), or any other statute.

Executive Order 12291

This document does not meet the
criteria for a “major rule" as specified in
E.O. 12291. Accordingly, no regulatory
impact analysis has been prepared,

Drafting Information

The principal author of this document
was Peter T. Lynch, Regulations and
Disclosure Law Branch, U.S. Customs
Service, However, personnel.from other
offices participated in its development.

List of Subjects in 19 CFR Part 12

Customs duties and inspections,
Imports, Cultural property.

Amendment to the Regulations

Part 12 of the Customs Regulations (19
CFR part 12), is amended ag set forth
below:

PART 12—[AMENDED]

1. The authority citation for part 12 is
amended to read in part as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202
{General Note 8, Harmonized Tariff Schedule
of the United States [HTSUS)), 1624.

. - . . .

Sections 12.104-12.104i also issued under 19
U.S.C. 2612, .

2. In § 12.104g, paragraph (b) is
revised to read as follows:

§ 12.104g Specific items or categories
designated by agreements or emergency
actions.

- * « - e

{b) The following is a list of
emergency actions imposing import
restrictions on the described articles of
cultural property of State Parties. The
listed Treasury Decision contains a
complete description cf specific items or
categories of archaeological or
ethnological material designated by the
emergency actions as coming under the
protection of the Convention on Cultural
Property Implementation Act. Import
restrictions listed below shall be
effective for no more than five years
from the date on which the State Party
requested those restrictions. This period
may be extended for three more years if
it is determined that the emergency
condition continues to apply with
respect to the archaeological or
ethnological material. Any such
extension is indicated in the listing.

-~

State party Cuiltural property T.D. No.

B87-10
archaeological
objects from the
Cara Sucia
Archaeological
Region.

Antique ceremonial
textiles from Coroma.

El Salvador..... ; Prehispanic
|

Approved: December 19, 1989,
Michael H. Lane,
Acting Commissioner of Customs.
Joho P. Simpson,
Acting Assistant Secretary of the Treasury.
[FR Doc. 90-1364 Filed 1-18-90; 8:45 am|
BILLING CODE 4820-02-M

RAILROAD RETIREMENT BOARD
20 CFR Part 327
RIN 3220-AA65

Availabie for Work

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board (Board) hereby amends part 327
of its regulations under the Railroad
Unemployment Insurance Act to clarify
the meaning of the phrase “available for
work” as used in section 1(k) of the Act
(45 U.S.C. 351(k)).

EFFECTIVE DATE: January 19, 1950.

appRess: Office of Secretary to the
Board, Railroad Retirement Board, 844
Rush Street, Chicago, Illinois 60611.

FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, General Attorney.
Railroad Retirement Board, 844 Rush
Street, Chicago, Illinois 60611, (312) 751
4513, (FTS 386-4513).

SUPPLEMENTARY INFORMATION: To
receive unemployment benefits under
the Railroad Unemployment Insurance
Act {Act), an unemployed railroad
employee must be available for work,
that is, ready and willing to work (45
U.S.C. 351(k)). The Board hereby
amends part 327 of its regulations to
delineate certain contains under which
an unemployed employee will be
considered as not available for work
and thus not eligible for benefits.

The Board published the amendments
to part 327 as a proposed rule on August
3, 1969 (54 FR 31968-31970), and invited
comments by September 5, 1989, No
comments were received, and no
changes were made in the proposed
regulation.

Initially, the Board hereby amends
§ 327.10(a) to take into consideration the
revisions made to part 325 of this
chapter, which permits registration for
unemployment benefits by mail. Under
the mail-in procedure, upon receipt of 8
claim for unemployment benefits the
Board will notify the claimant's base
year employer. If, within a period of
time prescribed by the Board, the
employer presents no evidence
regarding the claimant’s availability for
work, the claimant shall initially be
considered to be available for work.

In addition, the Board hereby adds
five new paragraphs to § 327.10 to
further describe circumstances under
which an employee would be considered
not available for work.

New paragraph (d} provides that an
employee who works fewer than five
days a week but is continuously
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employed from week to week under a
schedule that provides the equivalent of
full-time work shall not be considered to
be available for work on his or her days
off. Under the Act an individual may be
paid benefits for days of unemployment,
not to exceed 10, within a 14-day
registration period. Four days of
unemployment within a 14-day
registration period are considered
normal rest days, which are not
compensable under the Act. Individuals
who work compressed work weeks may
have more than four rest days within a
14-day registration period but yet are
essentially employed full-time. Under
the final rule such individuals will not
be considered as available for work on
these additional rest days and would
not receive benefits for these days.

The new paragraph (e) added to
§ 327.10 provides that an employee who
voluntarily leaves work to attend school
shall be presumed not available for
work. It also provides guidance on
determining availability for work in
other cases where an employee is
enrolled in a school or training course.

The new paragraph (f) provides that
an employee in train and engine service
who does not work on a day or days
because he or she expects to work the
maximem mileage permitted in a month
under a work agreement is not
considered available for work on such
day or days.

New paragraph (g) provides that an
individual in prison or jail or otherwise
confined by a governmental unit shall
not be considered available for work
and thus not eligible for unemployment
benefits. This includes an individual
who has been released from
confinement under a furlough program.
An individual would not be considered
as unavailable for work solely because
he or she is out on bail awaiting trial or
because he or she is on parole or
probation after conviction for a crime.

New paragraph (h) provides that a
train and engine service employee
assigned to pool service will not be
considered available for work on any
day on which he or she would have
worked if he or she had not missed his
or her turn in pool service employment.

Finally, the Board hereby removes
§ 327.20, which provides that a claimant
should not be considered unavailable
for work simply because he or she was
enrolled in training under the Manpower
Development Training Act of 1962. Such
training programs have expired and this
section is thus obsolete.

The Board has determined that this is
not a major rule under Executive Order
12291. Therefore, no regulatory impact
analysis is required. There are no
information collections associated with
this rule.

List of Subjects in 20 CFR Part 327

Railroad employees, Railroad
unemployment benefits.

For the reasons set out in the
preamble, title 20, chapter II, part 827 of
the Code of Federal Regulations is
amended as follows:

PART 327—[Amended]

1. The authority citation for part 327 is
revised to read as follows:

Authority: 45 U.S.C. 362(i), 362(1).

2. Section 327.1 is revised to read as
follows;

§327.1 Introduction.

The Railroad Unemployment
Insurance Act provides for the payment
of unemployment benefits to qualified
railroad employees for days of
unemployment. Under section 1(k) of the
Act, an unemployed employee must be
“available for work™ as a condition of
eligibility for unemployment benefits for
any day claimed as a day of
unemployment. This part defines the
phrase "available for work™ and
explains how the Board will apply that
phrase to claims for unemployment
benefits.

3. Section 327.10 is amended by
revising paragraph (a) and by adding
new paragraphs (d) through (h) as
follows:

§327.10 Consideration cof availability.

(a) Initial proof. A claimant who
registers for unemployment benefits in
accordance with the provisions of part
325 of this chapter shall, absent any
evidence to the contrary, initially be
considered available for work. Evidence
that a claimant may not be available for
work shall include any evidence
provided by the claimant's base year
employer(s) pursuant to section 5(b) of
the Railroad Unemployment Insurance
Act.
° - - » »

(d) Equivalent of full-time work. (1) A
claimant who is continuously employed
from week to week under a work
schedule that provides the equivalent of
full-time employment shall not be
considered available for work with
respect to any rest day or other non-
work day within a 14-day registration
period.

(2) The application of paragraph (d)
may be illustrated by the following
examples:

Example (1): A claimant's regular work
schedule requires him or her to work five
nine-hour days one week followed by three
nine-hour days and one eight-hour day in the
next week. The claimant has five non-work
days within this two-week period. The
claimant is not considered available for work
on those non-work days.

Example (2): On Monday an employee who
has been working a shift which has
Saturdays and Sundays off changes to a shift
which normally has Wednesdays and
Thursdays off. As a consequence, the
employee has six non-work days within & 14-
day period. The employee is not considered
available for work with respect to any of the
six non-work days.

Example (3): An employee regularly
receives remuneration for 40 hours per week
by working 10 hours on each of four days per
week, thus giving him or her six rest days in a
14-day period. The employee will not be
considered available for work on the rest
days.

(e) Attendance in school or training
course. (1) A claimant who has
voluntarily left work to enroll as a
student in an educational institution
shall be presumed not to be available for
work. For the purpose of this provision,
leaving work is considered voluntary
when the claimant on his or her own
initiative left work that he or she could
have continued to perform but for the
claimant’s decision to attend school. In
all other cases, this presumption shall
not apply, but eligibility shall instead be
determined on the basis of the facts of
each case. In each such case, the
claimant shall be given an opportunity to
establish that he or she remains ready
and willing to engage in fulltime
employment for hire, notwithstanding
his or her school attendance. If a
claimant is enrolled in a vocational
training program at a trade or technical
school, he or she shall be considered
available for work if his or her current
prospects for work are poor and the
vocational training can reasonably be
expected to increase his or her prospects
for obtaining new employment.

(2) Example. The application of
paragraph (e) may be illustrated by the
following examples:

Example (1): An individual is laid off by his
or her railroad employer. Instead of looking
for other employment, the individual decides
to enter college in order to become a teacher.
He or she is enrolled as a full-time day
student. The individual is not available for
work.

Example (2): An employee is furloughed by
his or her railroad employer and will not
likely be able to return to railroad work.
After making a reasonable effort to obtain
work and finding none, the individual enrolls
in a six-month course of training, which upon
completion would permit him or her to obtain
an entry level job in the data processing
industry. The individual is considered
available for work while training for the data
processing job.

(f) Failure to work in anticipation of
maximum mileage. (1) An employee in
train and engine service who voluntarily
lays off work in anticipation of reaching
the maximum mileage or earnings
permitted under an agreement with his
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or her employer shall not be considered
available for work.

(2) Example. Halfway through the
month an engineer has worked in train
service covering 2,000 miles. By
agreement with his or her employer he or
she may not operate a train in excess of
3,000 miles per month. In order to allow
engineers with less seniority to perform
service, the engineer lays off work for
five days. The engineer is not considered
available for work on those days.

(g) Confinement. A claimant who is
confined in a penal institution or is in the
custody of a Federal, State or local
governmental unit or official thereof
shall not be considered available for
work. An individual shall not be
considered in the custody of a
governmental unit or official thereof if he
or she has been released on bail and is
awaiting trial or he or she has been
placed on probation or parole. However,
an individual who has been released
from custody by a governmental unit or
official thereof under a program that
permits leave from custody of a short
duration, after which he or she must
return to custody, shall not be
considered available for work on those
days on which he or she is on furlough
from confinement.

(h) Missed turns in pool service. A
train and engine service employee
assigned to pool service shall not be
considered as ready to work, within the
meaning of §327.5(c) of this part, with
respect to any day on which such
employee would have worked if he or
she had not missed his or her turn in
pool service employment.

§327.15 [Amended]

4, Section 327.15, Reasonable efforts
to obtain work, is amended by
substituting in paragraph (a) thereof
“8 325.3" for "'§ 325.13".

§327.20 [Removed]
5. Section 327.20, Training pursuant to
Public Law 87415, is hereby removed.
Dated: January 9, 1990.
By Authority of the Board.
Beatrice Ezerski,
Secretary to the Board.
[FR Doc. 90-1249 Filed 1-16-90; 8:45 am]
BILLING CODE 7905-01-M

20 CFR Part 332
RIN 3220-AA76

Mileage or Work Restrictions and
Stand-By or Lay-Over Rules

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

suMMARY: The Railroad Retirement
Board (Board) hereby amends part 332
of its regulations to redefine what is

meant by the phrase “equivalent of full-
time work” for railroad train and engine
service employees who do not have
regular assignments. The non-work days
of an employee who has the equivalent
of full-time work are not considered to
be “days of unemployment" for which
benefits otherwise might be payable
under the provisions of section 2(a) of
the Railroad Unemployment Insurance
Act.

EFFECTIVE DATE: January 19, 1990.
ADDRESS: Office of Secretary to the
Board, Railroad Retirement Board, 844
Rush Street, Chicago, Illinois 60611,

FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, General Attorney,
Bureau of Law, Railroad Retirement
Board, 844 Rush Street, Chicago, Illinois
60611, (312) 751-4513 (FTS 386-4513).
SUPPLEMENTARY INFORMATION: Part 332
of the Board's regulations relates to the
eligibility for unemployment benefits of
railroad employees in train and engine
gservice and other similar types of
service who work under collective
bargaining agreements that impose work
restrictions and stand-by or lay-over
rules. Part 332 is based upon the third
proviso of section 1(k) of the Railroad
Unemployment Insurance Act. Section
1(k) defines what is meant by the phrase
“day of unemployment” and provides, in
part, that a day of unemployment means
a calendar day with respect to which no
remuneration, as defined in section 1(j)
of the Act, is payable or accrues to the
employee. However, under the third
proviso of section 1(k), if no
remuneration is payable or accrues to
an employee for any calendar day solely
because of the application to the
employee of mileage or work restrictions
agreed upon in schedule agreements
between employers and employees or
solely because the employee is standing
by for or laying over between regularly
assigned trips or tours of duty, such
calendar day shall not be considered as
a day of unemployment for such
employee.

The Board published the amendments
to part 332 as a proposed rule on
September 8, 1989 (54 FR 37007-37008),
and invited comments by October 8,
1989, No comments were received, and
no changes were made in the proposed
regulation.

Under cufrent regulations, if, under
his or her applicable agreement, an
employee is getting 14 basic work days
in a registration period, the employee is,
in effect, employed fulitime and not
eligible for unemployment benefits for
his or her non-work days. The Board
considers that the employees non-work
days result from the operation of the
extra board and the work restrictions
relating thereto. Under this final rule,
the Board would consider an employee

to be fully employed if he or she gets 10
basic work days in a registration period.

The 14-day test for fu?l-time work set
forth in the present § 332.5 has become
obsolete in light of modern day rail
industry practices recognized by rail
labor and management in their
agreements. In recent years,
collectively-bargained rules regarding
train and engine crew changes have
been relaxed to permit a train crew to
travel substantially more miles on a
given assignment. Such assignments are
referred to as being in “interdivisional
pool service." An employee who is a
crew member on such an assignment
may now travel in one day the same
number of miles that previsouly required
two or more work days, with the result
that the employee has more than the
usual number of non-work days
between such assignments.

Whereas an employee in pool service
formerly might work as many as 10 days
out of 14 in order to be credited with a
certain number of miles, he or she may
now be able to work the same number
of miles in only 8 days with the result
that he or she has 8 rest days, rather
than 4, in a two-week period and no loss
of income, However, under present
regulations, as long as such employee
does not earn at least 14 basic days, as
defined in the applicable agreement, he
or she may receive unemployment
benefits for two of the six rest days,
since the RUIA provides for the
payment of such benefits for all days of
unemployment in excess of four in a 14-
day registration period.

Indeed, the above example has
become quite common since under
current industry practices most
employees in pool service will not earn
14 basic days in a two-week period, yet,
as may be seen from the above example.
such employees from an economic
standpoint have suffered no loss of
income and have the additional
advantage of having more rest days than
employees who may have regular hours
and assignments.

The final rule recognizes this change
in rail industry practices by decreasing
what is regarded as the equivalent of
full-time work from 14 basic work days
to 10. Thus, in the example above, if the
employee had earned 10 basic days
through service on just 8 days, as may
often be the case, he or she will not be
held eligible for unemployment benefits
for his or her six non-work days. In
addition, to prevent avoidance of this
rule, the proposed regulation provides
that in determining whether an
employee has earned 10 basic days, an
employee who misses his or her turn to
work will be credited with the number
of miles or hours he or she would have
been credited with had he or she not
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missed the turn.

The Board has determined that this is
not a major rule for purposes of
Executive Order 12291, Therefore, no
regulatory analysis is required. The
information collection required by part
332 has been approved by the Office of
Management and Budget under control
number 3220-0022.

List of Subjects in 20 CFR Part 332

Railroad employees, Railroad
unemployment benefits.

For the reasons set out in the
preamble, title 20, chapter II, part 332 of
the Code of Federal Regulations is
hereby amended as follows:

PART 332—MILEAGE OR WORK
RESTRICTIONS AND STAND-BY OR
LAY-OVER RULES

1. The authority citation for part 332 is
revised to read as follows:

Authority: 45 U.S.C. 362(1).

2. Section 332.5 is revised to read as
follows:

§332.5 Equivalent of full-time work.

An employee who has the equivalent
of full-time work with respect to service
on days within a registration period is
not eligible for unemployment benefits
for any non-work days within such
registration period. In determining
whether an employee has the equivalent
of full-time work, the Board will
consider the provisions of labor-
management agreements that prescribe
the number of miles or hours of credit
constituting a basic work day, week, or
month in the employee’s occupation or
service. The Board will consider that an
employee had the equivalent of full-time
work if the number of miles or hours
credited to the employee for service in
the registration period is at least 10
times the number of miles or hours
constituting a basic day in the
employee’s occupation or service. For
this purpose, any miles or hours of credit
not earned because the employee
missed his or her turn and any penalty
miles assessed to the employee shall be
added to the miles or hours of credit
actually earned on the basis of service
on days within the registration period.

Dated: January 9, 1990.
By authority of the Board.
Beatrice Ezerski,
Secretary to the Board.

[FR Doe. 90-1250 Filed 1-18-90; 8:45 am]
BILLING CODE 7905-01-8

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 934

North Dakota Permanent Regulatery
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is announcing approval
of a proposed amendment (Amendment
XI) submitted by North Dakota as a
modification to its permanent regulatory
program (hereinafter referred to as the
North Dakota program) approved under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
amendment revises the North Dakota
program to be consistent with the
corresponding Federal regulations. It
also includes editorial changes intended
to clarify and reduce the volume of the
State rules.

EFFECTIVE DATE: January 19, 1990.

FOR FURTHER INFORMATIOM CONTACT:
Jerry R. Ennis, Director, Office of
Surface Mining Reclamation and
Enforcement, Casper Field Office,
Federal Building, 100 East B Street, room
2128, Casper, Wyoming 82601-1918;
Telephone (307) 261-5778.
SUPPLEMENTARY INFORMATION:

1. Background on the North Dakota Program
II. Submission of Amendment

III. Director’s Findings

IV. Summary and Disposition of Comments
V. Director's Decision

VL. Procedural Determinations

VIL List of Subjects

I. Background on the North Dakota
Program

On December 15, 1980, the Secretary
of the Interior approved the North
Dakota program. The December 15, 1980,
Federal Register (45 FR 82246) contains
general background information
regarding the North Dakota program,
including the Secretary's findings, the
disposition of comments, and a detailed
explanation of the conditions of
approval of the program. Subsequent
actions regarding the North Dakota
program and program amendments can
be found at 30 CFR 934.12, 934.13, 934.14,
934.15, 934.16, and 934.30.

II. Submission of Amendment

In accordance with the provisions of
30 CFR 732.17(d), The Director of OSM
notified North Dakota, by letters dated
February 3, 1986, and June 8, 1987, of the

changes necessary to make the State
program no less effective than the
Federal regulations implementing
SMCRA, as revised since December 15,
1880, the date when the North Dakota
program was originally approved.

On November 1, 1888, North Dakota
submitted Amendment XI
(Administrative Record No. ND-G-01)
to incorporate these changes and to
clarify and reduce the volume of the
State rules. The proposed amendment
consists of revisions to the North Dakota
Administrative Code (NDAC) Article
69-05.2, Surface Coal Mining and
Reclamation Operations.

In a letter dated November 7, 1989
(Administrative Record No. ND-G-01),
North Dakota withdrew some proposed
editorial changes at NDAC 69-05.2-01-
01(1){a), NDAC 63-05.2-08-01(3), NDAC
69-05.2-13-12(8), and NDAC 69-05.2-14-
02. In addition, by letter dated December
20, 1989 (Administrative Record No.
ND-G-22), the State withdrew all
proposed changes to that portion of
NDAC 89-05.2-21-02(1) following the
colon. The original language of these
rules, as approved prior to this
amendment, will be maintained and not
removed as proposed. Also, NDAC 69—
05.2-09-04(8)(b) has been corrected to
properly reference subsection (7) of 68—
05.2-17-05 rather than subsection (10) as
proposed.

The Director announced receipt of
Amendment XI in the December 14,
1988, Federal Register (53 FR 50246),
and, in the same notice, opened the
public comment period and provided
opportunity for a public hearing as to its
substantive adequacy (Administrative
Record No. ND-G-10). The Public
comment period closed on January 13,
1989. The public hearing, scheduled for
January 9, 1989, was not held since no
requests to testify were received from
the general public

IL Director’s Findings
General

Except as discussed below, the
revised State rules are substantively
equivalent to the corresponding Federal
regulations in effect on September 30,
1883, with minor changes to eliminate
redundancies, improve clarity and
specificity, and incorporate State
references and terms where deemed
necessary or useful, In addition, the
revised rules contain those changes
necessary to conform to subsequent
court decisions concerning the Federal
rules (In re: Permanent Surface Mining
Regulations Litigation, No. 79-1144
D.D.C. 1980; and In re: Permanent
Surface Mining Regulation Litigation
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(1I), No. 79-1144 D.D.C. 1985). All other
documents approved as part of the
North Dakota program, such as policy
statements, revegetation success
standards promulgated in accordance
with 30 CFR 816.116(a)(1) (54 FR 10145,
March 10, 1989), and the blaster
certification program promulgated in
accordance with 30 CFR part 850 (50 FR
262, January 3, 1985), remain in effect
and are not adversely affected by these
changes. The amendment fully satisfies
the requirements placed on North
Dakota by the Director's Part 732
notifications of February 3, 1986, and
June 9, 1987. None of the changes
contained in Amendment XI alter the
original findings made at the time of
program approval, as required by
section 503 of SMCRA and 30 CFR
732.15 (b) through (d). These findings
pertain to the State's authority and
capability to implement, administer, and
enforce a program to regulate coal
exploration and surface coal mining and
reclamation operations (45 FR 82214,
December 15, 1980).

Therefore, pursuant to SMCRA and
the Federal regulations at 30 CFR 732.15
and 732.17, the Director finds that
Amendment XI is no less stringent than
SMCRA and no less effective than the
corresponding Federal regulations in
effect on September 30, 1983, and that it
conforms to all subsequent court
decisions concerning the validity of
these regulations. Exceptions to this
general finding are noted either in the
specific findings which follow or in the
November 17, 1989, part 732 notification

" to the State.

In addition, in accordance with 30
CFR 73217 (d) through (f), the Director,
by letter dated November 8, 1988; May
11, 1989; and November 17, 1989, has
also notified North Dakota of additional
program changes needed as a result of
changes in the Federal regulations since
September 30, 1983. He will provide
additional notifications of this nature in
the future as the need arises,

The revised rules also retain certain
previously approved alternatives to the
Federal regulations. These alternatives
pertain to (1) underground mining and
concurrent surface-underground mining
operations, (2) mountaintop removal, (3)
auger mining and operations on steep
slopes, (4) in situ coal processing, (5)
acid-forming materials and acid mine
drainage, (6) the bond liability period on
sites with an industrial postmining land
use, and (7) commercial forests -
(Findings 1(a) (i){vii) and 4(h)(i), 45 FR
82217, December 15, 1980). The Director
finds that, with respect to these
alternatives, none of the changes
proposed in Amendment X1 alter OSM's

original findings made at the time of
program approval nor are these findings
affected by revisions to the Federal
regulations since that time.

Amendment XI does not affect the
provisions of the North Dakota program
that OSM set aside and disapproved at
30 CFR 934.13 and 934.14. These
provisions remain set aside and
disapproved.

1. NDAC 69-05.2-05-04, Verification of
Application

The Federal regulations at 30 CFR
777.11(c) require information in
applications for permits, revisions,
renewals, or transfers, sales, or
assignments of permit rights to be
verified under otath as true and correct.
North Dakota has removed the oath
requirement from its rules at NDAC 69~
05.2-05-04, but still requires verification
by the applicant or an authorized
representative of the applicant. In a
letter dated February 20, 1989
(Administrative Record No. ND-G-13),
North Dakota assured OSM that it
interprets verification to mean affirm on
oath and to prove to be true by
demonstration, evidence, or testimony,
and that the editorial changes do not
affect the intent or requirements of the
rule. Therefore, the Director finds that
revised NDAC 69-05.2-05-04, as
interpreted by North Dakota, is no less
effective than the Federal regulations at
30 CFR 777.11(c).

2. NDAC 69-05.2-08-04(4), Probable
Hydrologic Consequences (PHC)
Determinations

North Dakota has revised the State
rules at NDAC 69-05.2-08-04(4) to
incorporate, in large part, the provisions
of the Federal regulations at 30 CFR
780.21(f), except that the revised rules
do not require PHC determinations to be
evaluated as part of the State’s review
process for permit revision applications.
NDAC 69-05.2-11-02(4)(b) requires that
applications for permit revisions include
data demonstrating that surface coal
mining and reclamation operations
within the revised permit area will
comply with the statutory provisions of
NDCC 38-14.1-14 (mining and
reclamation plans), NDCC 38-14.-16
(performance bonds), and NDCC 38—
14.1-24 (environmental protection
performance standards). NDCC 38-14.1-
14.1.0. requires that the applicant for a
permit revision prepare a PHC
determination. Furthermore, NDCC 38—
14.1-21.3.c. requires North Dakota to
review the submitted PHC information
and to make a written finding as to the
impacts of mining on hydrology. Thus,
the North Dakota program provides for
the updating, submission, and

evaluation of PHC data for permit
revisions in a manner consistent with
the requirements of 30 CFR 780.21(f).
Therefore, the Director finds that the
North Dakota program as a whole is no
less effective than the Federal
regulations at 30 CFR 780.21(f).

3. NDAC 69-05.2-08-05(2), Permit Area-
Geology Description

Unlike the Federal regulations at 30
CFR 780.22(b)(2), the North Dakota rules
do not require analyses of samples
collected from test borings down to and
including the deeper of either the
stratum immediately below the lowest
coal seam to be mined or any aquifer,
below the lowest coal seam to be mined,
which may be adversely impacted by
mining. Instead, the State rules at NDAC
69-05.2-08-05(2) specify only the
stratum immediately below the lowest
coal seam to be mined. Therefore, the
Director finds that the North Dakota
rules at NDAC 69-05.2-08-05(2) are less
effective than the corresponding Federal
regulations. Accordingly, he is requiring
North Dakota to amend its rule to
require analysis of samples collected
from test borings down to and including
the deeper of either the stratum
immediately below the lowest coal seam
to be mined or any aquifer, below the
lowest coal seam to be mined, which
may be adversely impacted by mining.

4. NDAC 69-05.2-09-14, Excess Spoil
Disposal

As originally approved, NDAC 69-
05.2-09-14(2)(d) allows the State, under
certain conditions, to waive the stability
analysis otherwise required for
proposed excess spoil disposal sites.
Although the comparable Federal
regulation, 30 CFR 780.35(b)(5), does not
provide for such a waiver, this Federal
rule has not been revised since program
approval. Therefore, since North Dakota
has proposed only editorial revisions,
OSM will not require substantive
revision of the State rule at this time.
However, OSM will evaluate the State’s
waiver criteria to determine whether
they are sufficiently conservative so as
to render a stability analysis
unnecessary from a design perspective.
If necessary, OSM will notify the State,
pursuant to 30 CFR 732.17(e) to further
amend its program to address this
concern.

5. Protection of Historic Places

{(a) NDAC 69-05.2-09-08, permit
application requirements. The Federal
regulations of 30 CFR 780.31(b) authorize
the regulatory authority to require an
applicant for a mining permit to protect
properties within the proposed permit
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area that are listed or eligible for listing
on the National Register of Historic
Places (NRHP). The regulatory authority
may require the applicant to mitigate
impacts to historic properties or to
undertake treatment measures after
permit issuance but before the
properties are affected by mining. The
North Dakota statute at NDCC 38-14.1-
14.1.u.7. requires each permit application
to include a plan that provides for
preventing or mitigating adverse effects
on all significant cultural resource sites,
not just those listed or eligible for listing
on NRHP. The State statute further
requires that this plan be approved by
the State Historic Preservation Officer
(SHPO) before it can be included in the
application. Therefore, the Director finds
that revised NDAC 69-05.2-09-08, when
read with NDCC 38-14.1-14.1.u.7., is no
less effective than the Federal
regulations at 30 CFR 780.31(b).

(b) NDAC 69-05.2-10-03(4), permit
findings. The Federal regulations at 30
CFR 773.15(c)(11) require that, prior to
approving any permit application or
application for a significant revision of a
permit, the regulatory authority make a
written finding that it has taken into
account the effect of the proposed
permitting action on properties listed or
eligible for listing on the NRHP. The
finding may be supported, as
appropriate, by permit conditions,
changes to operation plans, or a
documented decision that no additional
protective measures are necessary.

The North Dakota rules at NDAC 69-
05.2-10-03(4) do not specifically require
this written finding. However, North
Dakota's statute at NDCC 38-14.1-
21.3.d. requires that, as a prerequisite to
permit application approval, the
regulatory authority make a written
finding that the application is complete
and that all requirements of State law
and rules have been met. As discussed
in the previous finding, NDCC 38-14.1~
14.1.0.7. requires that the permit
applicant develop plans to prevent or
mitigate adverse impacts on significant
cultural resources. By letter dated
November 7, 1989 (Administrative
Record No. ND-G-21), North Dakota has
clarified that this term includes all sites
listed or eligible for listing on the NRHP.
Under the statute, the SHPO must
approve these plans before the permit
application can be approved. The
Commission must consider this
requirement when making the general
written finding required by NDCC 38—
14.1-21.3.a. Therefore, the Director finds
that the North Dakota program already '
contains provisions no less effective
than the Federal regulation at 30 CFR
773.15(c}(11) and that a specific written

finding like that of the cited Federal
regulation is unnecessary. By requiring
SHPO approval of mining plans, rather
than just consideration of SHPO
comments on such plans as required by
the Federal rules, the North Dakota
program is more protective of historic
sites than the Federal rules.

6. NDAC 69-05.2-09-15, Prime Farmland
Operation and Reclamation Plans

The Federal regulations at 30 CFR
785.17(c) require all permit applications
for areas in which prime farmland has
been identified within the propesed
permit area to submit specified
information to the regulatory authority,
including a plan for mining and restoring
this prime farmland. North Dakota
revised the State rules at NDAC 69—
05.2-09-15 to require that a permit
applicant submit a prime farmland
mining and restoration plan “if
appropriate”. There is no indication of
the meaning of the phrase "if
appropriate” in this context.

In response to OSM's concern about
the revised language, North Dakota, in a
letter dated February 20, 1989
(Administrative Record No. ND-G-13),
replied that:

Language in [NDAC] 69-05.2-08-09(3)(b)
clears up any ambiguity that may exist with
the use of the phrase “if appropriate” in the
referenced State rule. This language clearly
states that a prime farmland restoration plan
must be included in & permit application if
prime farmland soil mapping units are
present in the proposed permit area. If prime
farmland soil mapping units are not present,
the restoration plan required by [NDAC] 69-
05.2-09-15 is neither needed nor required.
Therefore, the use of the phrase “if
appropriate™ is appropriate in this rule.

Therefore, provided North Dakota
interprets NDAC 69-05.2-09(15) and
NDAC 69-05.2-08-09(3)(b) in the manner
set forth above, the Director finds that
revised NDAC 69-05.2-09(15) is no less
effective than the Federal regulations at
30 CFR 785.17(c).

7. NDAC 69-05.2-12-03(3}, Loss of
Surety

In the February 2, 1988, Federal
Register (53 FR 2840), the Director
required a program amendment at 30
CFR 934.16(a). To be consistent with 30
CFR 800.16(e)(2), North Dakota had to
provide that, if adequate replacement
bond coverage is not posted within a
specified time period following
notification of the incapacity of a surety,
any operator bonded by that surety
must cease coal extraction, begin
reclamation, and follow the
requirements for permanent cessation.

To satisfy that requirement, North
Dakota revised the State rules at NDAC

69-05.2-12-03(3) to provide that, if bond
substitution is not made within 30 days
following incapacity of the surety, the
Commission may suspend the permit.
Furthermore, if substitution is not made
within 90 days following incapacity of
the surety, the Commission must
suspend the permit and require the
operator to cease surface mining
activities and begin reclamation and
permanent cessation of operations. The
North Dakota rules differ from the
Federal regulations at 30 CFR
800.16(¢){2) in that North Dakota
provides the State with the authority to
suspend a permit within 30 days of
incapacity of a surety. This added
authority increases the degree of
environmental protection and, therefore,
does not render the State's rules less
effective than the Federal regulations.

The revised North Dakota rules still
require cessation of coal mining and
initiation of reclamation and permanent
cessation within 90 days of incapacity of
& surety, just as provided in the Federal
regulations. Therefore, the Director finds
that revised NDAC 69-05.2-12-03(3) is
no less effective than the Federal
regulations at 30 CFR 800.16, and that it
satisfies the requirements of 30 CFR
934.16(a).

8. NDAC 69-05.2-12-04(2}, Collateral
Bond

North Dakota revised NDAC 69-05.2-
12-04 by removing real property as
acceptable collateral for a performance
bond. Since there is no Federal
requirement that regulatory authorities
accept real property as collateral bonds,
the Director finds that revised NDAC
69-05.2-12-04 is no less stringent than
SMCRA and no less effective than the
Federal regulations at 30 CFR 800.21.

9. NDAC 69-05.2-13-06, Avoidance of
Underground Mine Areas

As part of its effort to reduce the
amount of language in its rules, North
Dakota deleted a provision in the State
rules at NDAC 69-05.2-13-06 concerning
the Mine Safety and Health
Administration's (MSHA) approval of
surface coal mining operations within
500 feet of an underground mine. The
Director finds that this change does not
render the North Dakota rules less
effective than the corresponding Federal
regulations at 30 CFR 816.79(b) since
both State and Federal rules are
intended to protect the safety of
underground mine workers at active
coal mine operations. As noted in the
original program approval notice, the
Secretary did not require that North
Dakota adopt underground mining
regulations since there are not active
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underground mines in the State and the
geology of the coal region makes it
unlikely such mines will ever exist.
OSM expects North Dakota would
provide OSM with timely notice, in the
event that this situation were to change,
to permit OSM to re-examine this
finding if necessary. Furthermore,
NDAC 69-05.2-05-06(2) directs North
Dakota to coordinate and review the
issuance of permits with the appropriate
Federal agencies who administer
applicable natural resource protection
acts. At OSM's request, North Dakota
added MSHA to this list of agencies (45
FR 8224, December 15, 1980).

10. NDAC 69-05.2-16-01(2), Hydrologic
Balance-Coal Exploration

North Dakota has added language to
NDAC 89-05.2-16-01(2), to require
compliance with all applicable
provisions of Chapter 16 (the permanent
program performance standards) when
coal exploration activities "substantially
disturb” the land surface as determined
by the State Geologist. The
corresponding Federal rule at 30 CFR
815.15(i) requires that all coal
exploration which disturbs the land
surface be conducted in a manner which
minimizes disturbance of the prevailing
hydrologic balance in accordance with
30 CFR 816.41 through 816.49. Under the
North Dakota program, responsibility for
the regulation of coal exploration rests
with the Office of the State Geologist
(NDAC 43-02-01-20). It is OSM's
understanding that by virtue of such
supervision by the State Geologist, all
exploration activities, as applicable,
would be subject to NDAC 69-05.2-16~
01(2). Therefore, the Director finds that
revised NDAC 69-05.2-16-01(2) is no
less effective than the Federal
regulations at 30 CFR 815.15(i).

11. NDAC 69-05.2-16-05(1)(b)(1),
Hydrologic Balance-Surface Water
Monitoring

North Dakota has added language to
NDAC 69-05.2-16-05(1)(b)(1) to require
that point-source discharge monitoring
be conducted according to North Dakota
Department of Health standards. The
corresponding Federal regulations at 30
CFR 780.21(j)(2)(ii) require that such'
monitoring be conducted in accordance
with 40 CFR parts 122, 123, and 434 and
as required by the National Pollutant
Discharge Elimination System (NPDES)
permitting authority. As noted in the
original program approval notice, the
North Dakota Department of Health has
primacy under the Clean Water Act
with respect to the NPDES permitting
program (45 FR 82243, December 15,
1980). Hence, State Department of
Health standards will implement the

requirements of 40 CFR parts 122, 123,
and 434, Therefore, the Director finds
that revised NDAC 69-05.2-16-
05(1){b)(1) is no less effective than the
corresponding Federal regulations at 30
CFR 780.21(j)(2)(ii). »

12. NDAC 69-05.2-168-08(1)(b),
Hydrologic Balance-Effluent Limitations

The Nerth Dakota rules at NDAC 69—
05.2-16-08(1)(b) require sediment control
measures to be designed, constructed,
and maintained using the best
technology currently available to meet
“the more stringent of applicable State
effluent limitations.” The corresponding
Federal regulations at 30 CFR
818.45(a)(2) specify the more stringent of
applicable State or Federal limitations.
However, as noted in the previous
finding, the North Dakota Department of
Health has an approved water quality
plan and primacy for the NPDES
permitting program under the Clean
Water Act, 33 U.S.C. 1251 et seq. (45 FR
82243, December 15, 1980). All
applicable Federal effluent standards
are incorporated into the approved State
plan and thus become standards which
must be met by operators. Under these
circumstances, the Director finds that
revised NDAC 68-05.2-16-08(1)(b) is no
less effective than the Federal
regulations at 30 CFR 816.45(a)(2)

13. NDAC 69-05.2-16-20(2), Hydrologic
Balance (Stream Buffer Zones)

The Federal regulations at 30 CFR
816.57(a) prohibit the disturbance of
land within 100 feet of a perennial or
intermittent stream unless the regulatory
authority first finds that surface mining
activities will not cause or contribute to
the violation of applicable State or
Federal water quality standards and
will not adversely affect the water
quality and quantity or other
environmental resources of the stream.
The corresponding State rules at NDAC
69-05.2-16-20(2) do not require the
finding concerning violation of water
quality standards. The State statute at
NDCC 38-14.1-24.8.b., addresses only
suspended solids; no other parameters
are mentioned. Therefore, the Director
finds that revised NDAC 69-05.2-16-
20(2) is less effective than the Federal
regulations at 30 CFR 816.57(a), and he
is requiring that the State amend it to
require the finding.

14, NDAC 69-06.2-21-02(1), Backfilling
and Grading

The Federal regulations at 30 CFR
816.102(a)(3) require all disturbed areas
to be backfilled and graded to achieve a
postmining slope that does not exceed
either the angle of respose or such lesser
slope as is necessary to achieve a

minimum long-term static safety factor
of 1.3. The corresponding North Dakota
rules at NDAC 69-05.2-21-02(1) lack the
static safety factor provision. However,
unlike the corresponding Federal
statutory provision in section 515{(b}(3)
of SMCRA, the North Dakota statute, at
NDCC 38-14.1-24.3. requires that all
areas affected by surface coal mining
operations be backfilled, compacted
(where advisable to insure stability),
and graded to the gentlest topography
possible to develop a postmining
landscape that will provide for
maximum stability (among other things).

The State argues that this statutory
provision renders the State program no
less effective than the Federal
regulations because it requires
maximum stability rather than the
minimum stability specified in the
Federal regulations. Furthermore, the
coal mining regions of North Dakota are
relatively flat, with only an occasional
slope exceeding 20 percent (lv:5h). (See
Finding 1(a)(ii), 45 FR 82218, December
15, 1980.) Steeper slopes would be
eliminated by the mining process. Also,
all operations use the the area method
of mining, which involves extensive pit
excavation. Except for the feathering in
of initial box cut spoils, the toe of the
backfill does not rest on a downslope or
other unexcavated surface. Under these
circumstances, foundation conditions
are of little significance with respect to
stability and standard backfilling and
grading procedures will result in the
minimum stability specified in the
Federal regulations. Stability concerns
relative to the 1.3 static safety factor
generally do not arise unless slopes
approach or exceed Iv:2.5h or contour or
related mining methods are used. OSM
has reviewed a letter dated December
20, 1989 from the North Dakota
regulatory authority (Administrative
Record No. ND-G-22). North Dakota
provided information to OSM on the
issue of the 1.3 static safety factor. OSM
interprets this letter to mean that a
degree of stability consistent with the
equivalent of a 1.3 static safety factor is
currently met in North Dakota.
Therefore, the lack of a specific
minimum static safety factor in NDAC
69-05.2-21-02(1) does not render the
State program less effective than the
Federal regulations at 30 CFR
816.102(2)(3).

Accordingly, the Director approves
the North Dakota regulation with the
understanding that North Dakota will
implement it consistent with this
discussion. '

If at some period in the future, it is
demonstrated that the North Dakota
standard does not provide a level of
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protection comparable to that provided
by the Federal regulations, OSM will
reconsider this finding.

15. NDAC 69-05.2-22-07(1),
Revegetation Success Standards and
Evaluation Techniques

North Dakota has revised the State
rules at NDAC 69-05.2-22-07(1) to
incorporate standards contained in its
revegetation policy document
“Standards for Evaluation of
Revegetation Success and
Recommended Procedures for Pre- and
Postmining Vegetation Assessments”
(Administrative Record No. ND-F-01).
While this revision appears to adopt
only Section II of the document, which
establishes success standards, the
Federal regulations at 30 CFR
818.116(a)(1) require that both standards
and evaluation techniques be included
within the approved program. However,
the Director notes that the entire
document was approved in the March
10, 1989, Federal Register (54 FR 10141)
and incorporated as part of the North
Dakota program in Amendment X |
(Administrative Record No. ND-F-14).
Therefore, any deviation from any
portion of this document would require
prior approval as a State program
amendment. Section I1I of the
revegetation policy document is
dedicated to procedures for sampling,
measurement, and statistical analyses of
vegetation parameters. Therefore, the
Director finds that revised NDAC 69-
05.2-22-07(1) is not inconsistent with the
Federal regulations at 30 CFR
816.116(a)(1) but, as stated in Finding 1
of the March 10, 1989, Federal Register
notice, North Dakota is limited to use of
the evaluation techniques specified in
Amendment X.

16. Required Amendments Concernin
Revegetation :

In approving Amendment X, the
Director, at 30 CFR 934.18, required that
North Dakota further amend its program
to remove inconsistencies between the
State program (the North Dakota rules
and the revegetation policy document)
and the Federal regulations (54 FR
10145, March 10, 1989). As explained
below, North Dakota has amended its
rules to partially satisfy three of the
eight required amendments.

a. NDAC 69-05.2-22-07(4)(e),
countable trees and shrubs. To be
consistent with the Federal regulations
at 30 CFR 816.116(b)(3)(ii), the Director
required, at 30 CFR 934.16(b), that North
Dakota amend its program to require
that at least 80 percent of the trees and
shrubs counted to determine
revegetation success have been in place

at least 60 percent of the 10-year period
of revegetation responsibility.

North Dakota revised the State rules
at NDAC 69-05.2-22-07(4}(e) to require
that at least 80 percent of the countable
trees and shrubs have been in place at
least eight growing seasons. However,
“growing season” is not defined.
Therefore, since more than one growing
season may exist within one year, the
revised rule does not clearly satisfy the
requirements of 30 CFR 934.16(b). Also,
the revegetation policy document has
not been modified and is now
inconsistent with the State rules as well
as the Federal regulations. Therefore,
the Director is retaining the existing
requirement at 30 CFR 934.16(b}
although the deadline for compliance is
being extended. .

b. NDAC 69-05.2-22-07(4)(e}, woody
plant stocking. To be consistent with the
Federal regulations at 30 CFR
816.116(a)(2), the Director required, at 39
CFR 934.16(d), that North Dakota amend
its program to require that evaluations
of woody plant stocking be statistically
valid at the 90 percent confidence level.
North Dakota partially satisfied this
requirement by revising the State rules
of NDAC 69-05.2-22-07(4)(e)(1) to
incorporate the 90 percent statistical
confidence requirement. However, while
North Dakota has corrected the
deficiency in its rules, its revegetation
policy document retains the deficiency
and i8 now inconsistent with the State
rules as well as the Federal regulations.
Therefore, the Director is modifying 30
CFR 934.16(d) to remove the reference to
the State rules and extend the time
within which North Dakota must amend
its revegetation policy document.

c. NDAC 69-05.2-22-02(5),
revegetation success standards for
shelterbelts. To be consistent with the
Federal regulations at 30 CFR
816.116(a)(1), the Director required, at 30
CFR 934.16(f), that North Dakota amend
its program to establish tree and shrub
(woody plant) stocking and vegetative
ground cover success standards for all
types of shelterbelts. He also required
North Dakota to clarify that woody
plants used to determine the success of
shelterbelts must meet time-in-place
requirements no less effective than
those of 30 CFR 816.116(b)(3)(ii). This
regulation states that at least 80 percent
of the woody plants counted must be
place at least 60 percent of the period of
revegetation responsibility.

North Dakota revised the State rules
at NDAC 69-05.2-22-02(5) to specify
that shelterbelt woody plant stocking
must follow standards and _
specifications developed by the Soil
Conservation Service for North Dakota

farmstead and field windbreaks, or
other standards approved by North
Dakota. {(However, as discussed in
Finding 15 above, if North Dakota elects
to use other standards, they must first
be approved by OSM via the State
program amendment process.) North
Dakota also amended NDAC 69-05.2—
22-07 (3)(d) and (4)(f) to require that (1)
the number of trees and shrubs must be
equal to or greater than the approved
standard, (2) vegetation density and
vigor must be equal to or greater than
the approved standard, and (3) erosion
must be adequately controlled. These
revegelation success standards, which
apply to all types of shelterbelts, are the
same standards that OSM previously
approved for use on replacement
shelterbelts as part of North Dakota’s
revegetation policy document.
Therefore, the Director finds that these
standards meet the requirements of 30
CFR 816.118(a)(1).

However, while North Dakota has
revised its rules to provide revegetation
success standards for all types of
shelterbelts, as required by 30 CFR
934.18(f), it has not revised its
revegetation policy document to provide
revegetation success standards for all
types of shelterbelts. Also, it has not
clarified in this document and its rules
that shelterbelt trees and shrubs must
meet time-in-place requirements no less
effective than those established in 30
CFR 818.118(b)(3)(ii). Therefore, the
Director finds that revised NDAC 69—
05.2-22-02(5) only partially satisfy the
requirements of 30 CFR 934.16(f).
Accordingly, while he is revising 30 CFR
934.16(f) to reflect the regulatory
revisions, he is largely retaining the
existing requirements.

d. NDAC 69-05.2-22-07(4)(e)(2),
Revegetation Success Standards for
Fish and Wildlife Habitat. To be
consistent with the Federal regulations
at 30 CFR 818.116(a)(2), the Director
required, at 30 CFR 934.16(g), that North
Dakota amend its program to require
that vegetative ground cover on lands
reclaimed to fish and wildlife habitat
equal at least 90 percent of the approved
revegetation success standard. North
Dakota has partially satisfied that
requirement by revising the State rules
at NDAC 69-05.2-22-07(4)(e)(2) to
require that fish and wildlife habitat
ground cover be equal to or greater than
90 percent of the approved revegetation
success standard. However, while North
Dakota has corrected the deficiency in
its rules, its revegetation policy
document retains the deficiency and is
now inconsistent with the State rules as
well as the Federal regulations.
Therefore, the Director is modifying 30
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CFR 934.16(g) to remove the reference to
the State rules and to extend the time
within which North Dakota must amend
its revegetation policy document,

IV. Summary and Disposition of
Comments

As discussed in the “Submission of
Amendment” section of this notice, the
Director solicited public comments and
provided opportunity for a public
hearing on Amendment XI. No
comments were received, and, because
no one requested an opportunity to
testify at a public hearing, no public
hearing was held.

Pursuant to 30 CFR 732.17(h)(4).
opportunity for review of the
amendment was provided to the North
Dakota State Historic Preservation
Officer (SHPQO) and to the Advisory
Council on Historic Preservation
(ACHP). The SHPO expressed concern
that certain terms, such as “historic
lands” and “historic places,” are used
interchangeably in the State rules, The
SHPO also suggested that North Dakota
include the word “buildings" and
substitute the word “sites” for “places”
in its definition of “historic lands.” The
Director believes that North Dakota's
definition of historic lands at NDAC 69~
05.2-01-02(42) and requirements for
cultural resource information in permit
applications at NDCC 38-14.1-14.1.u. 2.
and 3. are in keeping with the Federal
regulations, Variability in use of
terminology of the type cited by the
SHPO does not imply any difference in
meaning. Sites are equivalent to places.
North Dakota's definition of historic
lands in NDAC 69-05.2-01-02({42)
includes structures, a term which would
include buildings, and the terms building
and sites are used in NDCC 38-14.1-
14.1.u. 2. and 3. Additionally, North
Dakota's terminology is not inconsistent
with Federal regulatory language.
Therefore, no changes have been
required.

The SHPO expressed concern that,
while NDAC 69-05.2-04-01(8), 69-05.2—-
09-08, and 69-05.2-10-03(4) offer
protection only to properties listed on
the State Historic Sites Registry or the
NRHP, they did not also protect
properties eligible for listing on the State
and National registers. The
corresponding Federal regulations (30
CFR 761.12(f), 780.31(a), and 773.15(c)(3))
also are limited to places actually listed
on the NRHP. Therefore, the Director
cannot require that the State include
properties “eligible for listing.”
However, the consideration and
protection of sites eligible for listing is
required by NDCC 38-14-.1-14.1.u.

Pursuant to section 503(b) of SMCRA
and 30 CFR 732.17(h)(11), the Director

also solicited comments from various
Federal agencies having an actual or
potential interest in the North Dakota
program.

T%xe Department of the Interior,
Bureau of Indian Affairs (BIA),
commented that the amendment did not
acknowledge the presence of Indian
lands in North Dakota and did not
require that, if any surface mining
operations were ever planned adjacent
to Indian lands, North Dakota notify the
BIA or Indian mineral owners
{Administrative Record No. ND-G-06).
In response, the Director notes that
SMCRA does not establish separate
requirements for operations bordering
but not located on Indian lands. Like
section 507(b)(2) of SMCRA, North
Dakota requires at NDCC 38-14-13 that
a planned surface coal mining operation
identify surface and mineral owners
adjacent to the proposed operation. It
does not require that these owners
receive notification independent of the
general public notice in the local
newspapers within the locality of a
planned mining operation.

V. Director’s Decision

Based on the above findings, the
Director is approving Amendment XI as
submitted to OSM on November 1, 1988,

and modified on November 7, 1989, and

December 20, 1989. The Federal
regulations at 30 CFR part 934 that
codify decisions concerning the North
Dakota program are being amended to
implement this decision. The Director is
approving these rules with the provision
that they be fully promulgated in a form
identical to that submitted to and
reviewed by OSM. However, the
Director will require further changes in
the future as a result of Federal
regulatory revisions, court decisions,
and OSM oversight of the North Dakota
program. This final rule is being made
effective immediately to expedite the
State program amendment process and
to encourage States to bring their
programs into conformity with the
Federal standards without undue delay.
Consistency between State and Federal
standards is required by SMCRA.

As discussed in Findings 7, 16.b., 16.c.,
and 16.d., certain revisions to the North
Dakota program set out in Amendment
XI have, in whole or in part, satisfied the
requirements of 30 CFR 934.16(a), (d), (f).
and (g). The Director is amending the
Federal regulations at 30 CFR 934.16 to
reflect these revisions.

As discussed in Finding 3 and 18,
North Dakota rules NDAC 69-05.2-.08—
05(2) (geology description) and 69-05.2—-
16-20{2) (stream buffer zones) must be
further amended to be no less effective
than the comparable Federal regulation.

The Director is amending 30 CFR 834.16
to require further revision of these State
rules.

Affirmative Disapprovals

In the notice announcing the
Secretary’s decision on North Dakota's
proposed program, the Secretary, in
compliance with the February 26, May
16, and August 15, 1980, opinions and
orders of the U.S. District Court for the
District of Columbia (In re: Permanent
Surface Mining Regulation Litigation,
No. 79-1144), affirmatively disapproved
certain provisions of that program. The
disposition of these affirmative
disapprovals is discussed below.

At 30 CFR 934.12(a), the Secretary
affirmatively disapproved NDAC 69-
05.2-25-01 to the extent that it did not
allow negligible farmland interruptions
and undeveloped rangelands as
exclusions to the hydrology
requirements. However, since provisions
for these exclusions appear in the North
Dakota statute at NDCC 38-14.1-21.3.d.,
the Director finds that the affirmative
disapproval is unnecessary and he is
removing it.

At 30 CFR 934.12(b), the Secretary
affirmatively disapproved NDAC 69~
05.2-16.04(2) as it related to effluent-
standard exemptions during periods of
precipitation, pending his promulgation
of new regulations. On September 26,
1983, OSM promulgated these new
regulations (48 FR 44051) and. on
September 1, 1984, North Daketa
subsequently promulgated its own
revisions to this rule to reflect the
Federal changes. Therefore, the Director
finds that this affirmative disapproval is
no longer necessary and he i8 removing
it.

At 30 CFR 934.12(c), the Secretary
affirmatively disapproved NDAC 69-
05,2-26-01(2) to the extent that it
required an operator on prime farmland
to actually return the land to crop
production after mining. North Dakota
subsequently repealed this rule (48 FR
5913, February 9, 1983). Therefore, the
Director finds that this affirmative
disapproval is no longer necessary and
he is removing it.

At 30 CFR 934.12(d), the Secretary
affirmatively disapproved the State
rules at NDAC 69-05.2-23-01 to the
extent that they could be interpreted as
not allowing an operator the option of
restoring mined land to a condition
capable of supporting either its use
before mining or a higher use. North
Dakota subsequently amended this rule
to eliminate this interpretive possibility
(48 FR 5913, February 9, 1983).
Therefore, the Director finds that this
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affirmative disapproval is no longer
necessary and he is removing it.

VL. Procedural Determinations

Compliance with the National
Enviromental Policy Act

The Secretary of the Interior has
determined that, pursuant to section
702(d) of SMCRA, 30 U.S.C. 1292(d), no
environmental impact statement need be
prepared on this rulemaking,

Compliance with Executive Order No.
12291 and the Regulatory Flexibility Act

On July 12, 1984, the Office of
Management and Budget (OMB] granted
OSM an exemption from sections 3, 4, 7,
and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of State regulatory
programs. Therefore, for this action,
OSM is exempt from regulatory review
by OMB and the requirement to prepare
a regulatory impact analysis.

The Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.5.C. 601 et seq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
regulations will be met by the State.

Paperwork Reduction Act

This rule does not contain information
collection requirements that require
approval by OMB under 44 U.S.C. 3507.

VIL List of Subjects in 30 CFR Part 934

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: January 6, 1990.

Raymond L. Lowrie,
Assistant Director, Western Field Operations.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal

Regulations is amended as set forth
below:

PART 934—NORTH DAKOTA
1. The authority citation for part 934
continues to read as follows:
Authority: 30 U.S.C. 1201 et seq.
§934.12 [Removed]
2. Section 934.12 is removed.
§834.14 [Redesignated as § 934.12]

3. Section 934.14 is redesignated as
§934.12,

4.In § 934.15, paragraph (m) is added
to read:

§834.15 Approval of regulatory program
amendments.

- * - * *

(m) The following revisions to the
North Dakota permanent regulatory
program, as submitted to OSM on
November 1, 1988, and modified on
November 7, 1989, and December 20,
1989, are approved effective January 19,
1990: Amendment X1, which replaces all
existing coal surface mining reclamation
rules promulgated as Article 69-05.2 of
the North Dakota Administrative Code
with a new set of rules, consisting of
Parts 69-05.2-01 through 69-05.2-31 of
that code.

5. In § 934.16, paragraph (a) is
removed and reserved, the section
heading and paragraphs (b), (d), (f), and
(g) are revised, and paragraphs (j) and
(k) are added to read:

§934.16 Required regulatory program
amendments.

(a) [Reserved]

(b) By March 20, 1990, North Dakata
shall submit proposed revisions to
NDAC 69-05.2-22-07.4(e) and the policy
document entitled “Standards for
Evaluation of Revegetation Success and
Recommended Procedures for Pre- and
Post-Mining Vegetation Assessments”
or otherwise propose to amend its
program to require that at least 80
percent of the trees and shrubs counted
to determine revegetation success have
been in place at least 60 percent of the
10-year period of revegetation
responsibility.

- - - - -

(d) By March 20, 1990, North Dakota
shall submit proposed revisions to the
policy document entitled “Standards for
Evaluation of Revegetation Success and
Recommended Procedures for Pre- and
Post-Mining Vegetation Assessments” to
require that evaluations of the success
of woody plant stocking be statistically
valid at the 90 percent confidence level.

* - - - -

(f) By March 20, 1990, North Dakota
shall submit proposed revisions to the
policy document entitled “Standards for
Evaluation of Revegetation Success and
Recommended Procedures for Pre- and
Post-Mining Vegetation Assessments” to
include tree and shrub stocking and
vegetative ground cover success
standards for all types of shelterbelts
and require, both in the policy document
and its rules at NDAC 69-05.2-22-07.4(f),
that trees and shrubs used in
shelterbelts meet time-in-place and
related requirements no less effective
than those established in 30 CFR
816.116(b)(3)(ii).

(g8) By March 20, 1990, North Dakota
shall submit proposed revisions to the
policy document entitled “Standards for

Evaluation of Revegetation Success and
Recommended Procedures for Pre- and
Post-Mining Vegetation Assessments” to
require that vegetative ground cover on
lands reclaimed to fish and wildlife
habitat equal at least 90 percent of the
success standard.

* - L] L -

(j) By March 20, 1990, North Dakota
shall submit a proposed revision to its
rules at NDAC 69-05,2-16-20(2) to
provide that land within 100 feet of a
perennial or intermittent stream not be
disturbed unless the State explicitly
finds that the surface mining activities
will not cause or contribute to a
violation of applicable State or Federal
water quality standards.

(k) By March 20, 1990, North Dakota
shall submit a proposed revision to its
rules at NDAC 69-05.2-08-05(2) to
require analysis of samples collected
from test borings down to and including
the deeper of either the stratum
immediately below the lowest coal seam
to be mined or any aquifer, below the
lowest coal seam to be mined, which
may be adversely impacted by mining.
[FR Doc. 90-988 Filed 1-18-20; 8:45 am]
BILLING CODE 4310-05-M

— ~ =

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Parts 411, 412, and 489
[BPD-302-CN]

RIN 0938-AC05

Medicare as Secondary Payer and
Medicare Recovery Against Third
Parties

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Correction of final rule.

sumMmARY: This document corrects final
rules regarding medicare as secondary
payer and medicare recovery against
third parties published on October 11,
1989 at 54 FR 41716. More specifically,
this document makes reference, in the
preamble, to'a new definition added to
the rules, restores two words that were
unintenticnally omitted and corrects a
garbled sentence and the Redesignation
Table. With respect to the rules text,
this notice redrafts four sentences for
greater clarity, corrects an example and
a typographical error, restores an
omitted word and a footnote that was
overlooked, and specifies the effective
date of a particular provision.

EFFECTIVE DATE: November 13, 1989.
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FOR FURTHER INFORMATION CONTACT:
Luisa V. Iglesias {202) 245-0383.

Corrections

1. On page 41717, column 2, the
following is inserted at the end of the
first response: We also added a
definition of “Coverage” or “covered
services."

2. On page 47120, column 1, the
sentence beginning on line 23 is revised
to read as follows: “In cases in which
the Medicare provisions conflict with a
health provision or contract, the
Medicare law must prevail.”.

3. On page 41720, column 1, in line 38,
“*Moreover, third"” is inserted
immediately before “party"”.

4. On page 41733, column 1, in the
Redesignation Table, the second
*405.319(a)" is changed to “405.319(b)",
and “405.323(a) . . . 411.28" is removed
as duplicative.

5. On page 41735, column 1, in the
heading for § 411.30, the word
“payment" is inserted immediately after

"

§411.15 [Corrected]

6. On page 41737, column 2, in
paragraph (1)(2), "in" is changed to “is”.

§411.24 [Corrected]

7. On page 41738, column 2, paragraph
{1)(1), the first sentence is revised to
read:

. (i) L

(1) In the case of liability insurance
settlements and disputed claims under
employer group health plans and no-
fault insurance, the following rule
applies: '

§$411.25 [Corrected]

8. On page 41738, column 3, in
§ 411.25(a), “ought to" is changed to
“ghould", “HCFA" is removed, and “to
the Medicare intermediary or carrier
that paid the claim." Is inserted after
“effect".

§411.25 [Corrected]

9. On page 41738, column 3, in
§ 411.25(b), the parenthetical statement
is revised to read: “{including the
particular type of insurance coverage as
specified in § 411.20(a)".

§411.25 [Corrected]

10. On page 41738, column 3,
§ 411.25(c) is revised to read:

{c) If a plan is self-insured and seli-
administered, the employer must give
the notice to HCFA. Otherwise, the
insurer, underwriter, or third party
administrator must give the notice.

§411.33 [Corrected]
11. On page 41740, column 2, the first
three lines of (f)(3)(iv) are revised to

read:
® 0 0

(3) LR B

(iv) The provider's charge minus the
Medicare deductible and coinsurance:
$1,280 —$75—$194.60=1010.40.
Medicare pays $24.

§411.50 [Corrected]

12. On page 41742, column 3, in
paragraph (c)(2), the parenthetical
statement is removed and the phrase
*November 13, 1989" is inserted to
replace it.

§411.72 [Corrected]

13. On page 41745, column 2, in 2
§ 411.72(a)(4)(ii), line 1, the numeral “3"
is converted to a superscript to indicate
a footnote, and the following footnote is
added at the end of the column:

2 A spouse may be entitled to Medicare
Part A benefits on the basis of the employed
individual’s earnings record, or the spouse's
own earnings record.

(Catalog of Federal Domestic Assistance
Program No. 13.773, Medicare—Hospital
Insurance, and No. 13.774, Medicare—
Supplementary Medical Insurance)

Dated: January 12, 1990.
James E. Larson,

Deputy Assistant Secretary for Information
and Resources Management.

[FR Doc. 90-1273 Filed 1-18-90; 8:45 am]
BILLING CODE 4120-01-M

42 CFR Part 433
[BQC-059-CN]
RIN 0938-AA63

Medicaid Program; Medicaid
Management Information System:
Revised Definition of “Mechanized
Claima Processing and Information
Retrieval System” '

AGENCY: Health Care Financing
Administration (HCFA), HHS.
AcTion: Correction notice.

summMARY: This notice makes some
technical corrections to part 433
regarding State fiscal administration, as
amended by our final rule on October
13, 19889, 54 FR 41966.

EFFECTIVE DATE: November 13, 1988.

FOR FURTHER INFORMATION CONTACT:
Julie Brown (301) 966-4669.
SUPPLEMENTARY INFORMATION: On
October 13, 1989, in FR Doc. 89-24305,
we published amendments to 42 CFR
part 433, State Fiscal Administration (54
FR 41966). In that final rule, we
overlooked two changes necessary to

conform the amended rule to other
revisions and we cited one statutory
section incorrectly.

§433.112 [Corrected]

1. In column 2, page 41973,
§ 433.112(b)(6), line 8 should read:
“developed, installed or enhanced with
90 percent”. Adding the works “or
enhanced” conforms the rule to our
stated policy of allowing 90 percent FFP
for enhancements (see the title of
§ 433.112 and paragraph(a}).

§5§ 433.119 and 433.121 [Corrected)

2. In column 1, page 41974;

a. Section 433.119(c)(3), line 5: Replace
the word “Grant” with “Departmental”
to conform to the new name of the
Departmental Appeals Board.

b. Section 433.121(a), line 14: The
statutory cite should read: section
1903(r)(4)(B).

(Catalog of Federal Domestic Assistance

Program No. 13.714, Medical Assistance)
Dated: January 12, 1990.

James E. Larson,

Deputy Assistant Secretary for Information

and Resources Management.

[FR Doc. 980-1274 Filed 1-18-90; 8:45 am]
BILLING CODE 4120-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 334
RIN 3067-AB3S

Graduated Mobilization Response

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: This final rule adds a new
part in title 44 Code of Federal
Regulations, Graduated Mobilization
Response Cuidance, chapter I, Federal
Emergency Management Agency
(FEMA), subchapter E Preparedness.
Part 334 responds to part 1 of Executive
Order 12656 of November 18, 1988,
which provides that the Director, FEMA,
assists the National Security Council in
the implementation of national security
emergency preparedness policy.
Sections 1701(6) and 1701(11) of the
Executive Order direct the Director,
FEMA, to coordinate the implementation
of policies and programs for efficient
mobilization and to provide guidance to
the Federal departments and agencies
on the appropriate use of defense
production authorities. This part defines
the Graduated Mobilization Response
(CMR) System as part of the National
Security Emergency Preparedness
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program of planning mobilization
actions that will permit a timely reaction
to early warning indicators. The GMR
system is to be incorporated by Federal
departments and agencies in their
mobilization plans and programs.

EFFECTIVE DATE: January 19, 1990.

FOR FURTHER INFORMATION CONTACT:
Richard F. Marilley, Senior Planning
Officer, Office of Mobilization
Preparedness, Federal Emergency
Management Agency, room 627, 500 C
Street SW., Washington, DC 20472,
Telephone (202) 646-3003..

SUPPLEMENTARY INFORMATION: On June
8, 1989, FEMA published a proposed
regulation in the Federal Register (54 FR
24570) to:

(a) Provide policy guidance pursuant
to the Defense Production Act of 1950,
as amended; section 1-103 of Executive
Order (E.O.) 12148, as amended, which
includes functions contained in E.O.
11051; section 104(f) of E.O. 12656; and
part 2 of E.O. 10480;

(b) Establish a Graduated
Mobilization Response (GMR) system
for developing and implementing
mobilization action that are responsive
to a wide range of national security
threats and ambiguous or specific
warning indicators.

(c) Provide guidance to the Federal
departments and agencies for
developing plans that are responsive to
a GMR system and for preparing costed
option packages, as appropriate, to
implement the plans.

Three responses to the invitation for
comments were received. The first
commentor had no recommendations for
change. The second commentor noted
that telecommunications response
activities are not governed by Executive
Order 12656, or by rules that implement
Executive Order 12656 (e.g. GMR).
FEMA agrees with this comment. The
second sentence in § 334.1(b) has been
rewritten for the purpose of clarification.
The commentor was concerned that the
relationship and relevance of GMR to
“natural disaster” and “technological
emergency" should not be given equal
weight to that of military crisis and
deterrence. It is FEMA’s position that
the GMR system is broad and flexible
enough to cover all types of
emergencies, even though the emphasis
in planning is on defense mobilization.
In further answer to the commentor, the
GMR concept is designed as a holistic
approach to emergency preparedness
planning that is process oriented,
focusing on an array of specific actions
that can be taken to meet a specific
situation. These actions constitute
response options that have been
Identified in advance as part of the GMR

implementation process. The actions are
part of the deterrence response
capability and designed to mitigate the
impact of or reduce significantly, the
lead time required to meet defense and
essential civilian needs. Each
department and agency will undertake
CMR planning to fit their specific
program needs. As such, the guidance is
presented in a general way, understand
that the GMR concept will be adapted to
specific agency needs. The commentor
correctly noted that § 334.3
“Definitions” is in error. The citation has
been corrected to read § 334.4. FEMA
disagrees with the comment that the
definition of “mobilization” excludes
actions taken in advance of an
emergency. Mobilization is an activity
that is not only an immediate response
to an emergency but is also an activity
that is an integral part of the
preparatory actions for an emergency.
As such, mobilization is fundamental to
GMR.

With regard to the comment that GMR
plans are not required under E.O. 126586,
the definition of GMR Plans is supported
by the President’s National Security
Strategy Posture Statement of January
1988 and by section 201(4) of E.O. 12656.
Other comments regarding the structure
of the guidance were given careful
consideration, and it is FEMA'’s position
that the guidance should not address
specifics of how GMR planning is
accomplished, but instead provide a
conceptual framework within which the
departments and agencies can adopt
GMR to their planning and preparedness
programs.

Concerning § 334.8, the third
commentor: (a) Stressed that the
differences between stage 3 and stage 2
should be more definitive; (b) stressed
that the degree of coordination and
control to be exercised by the National
Security Council will increase as a crisis
moves through stage 2 to stage 1; and (c)
recommended that a description of stage
1 responsibilities be included under
§ 334.8 Department and agency
responsibilities. FEMA has considered
these recommendations and has made
appropriate changes to § 334.6.

Regulatory Analysis

This Final Rule is not a major rule for
the purposes of Executive Order 12291
of February 17, 1981. It will not have an
annual effect on the economy of $100
million or more; will not result in a
major increase in costs or prices to
consumers, individual industries,
Federal, State or local agencies, or
geographic regions; and will not have a
significant adverse impact on
competition, employment, investment,
productivity, innovation or the ability of

United States-based enterprises to
compete with foreign based enterprises
in domestic or export markets.

This Part applies to Federal
government agencies. In accordance
with the Regulatory Flexibility Act of
1980, if is hereby certified that this final
rule will not have a significant economic
impact on a substantive number of small
entities.

This rule does not contain information
requirements that are subject to the
Paper Work Reduction Act of 1980 (44
U.S.C. 3501 et seq.) and Office of
Management Budget implementing
regulations 5 CFR Part 1320.

The regulation in this part provides
guidance to Federal agencies which may
or may not take an action which could
be subject to environmental
documentation requirements. The
guidance has no environmental
consequences and it is determined,
under FEMA's regulation published in 44
CFR 10.8, that is not necessary to
prepare either an environmental
assessment or an environmental impact
statement,

In promulgating these rules, FEMA
has considered the President’s Executive
Order on Federalism issued on October
28, 1987 (E.O. 12612, 52 FR 41685). The
purpose of the order is to assure the
appropriate division of governmental
responsibilities between national
government and the States. Among other
provisions, this rule implements the
requirements that agency rules be in
accordance with the so-called common
rule, adopted by FEMA at 44 CFR Part
13, Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
local Governments. The problem dealt
with in this part is national in scope. In
view of the joint Federal-State

responsibility for civil defense, and

FEMA's role under the Federal Civil
Defense Act of 1950, as amended, the
regulation in this Part is determined to
conform FEMA assistance to Executive
Order 12612.

List of Subjects in 44 CFR Part 334

National Defense, Graduated
mobilization response.

Accordingly, subchapter E, chapter I,
title 44, Code of Federal Regulations is
amended by adding new part 334 as
following.

PART 334—GRADUATED
MOBILIZATION RESPONSE

Sec.

334.1 Purpose.
334.2 Policy.
3343 Background.
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Sec.

3344 Definitions.

3345 CMR system description.

334.6 Department and agency
responsibilities.

334.7 Reporting.

Authority: National Security Act of 1947, as
emended, 50 U.S.C. 404; Defense Production
Act of 1850, as amended, 50 U.S.C. App. 2061
et seg; E.O. 12148 of July 20, 1979, 3 CFR 1979
Comp., p. 412; E.O. 10480 of August 14, 1953, 3
CFR 1949-53 Comp., p. 962; E.O. 12472 of
April 3, 1984, 3 CFR 1948 Comp., p. 193; E.O.
12656 of November 18, 1988. 53 FR 47491;

§334.1 Purpose.

(a) Provides policy guidance pursuant
to the Defense Production Act of 1950,
as amended; section 1-103 of Executive
Order 12148, as amended, which
includes functions continued from E.O.
11051; section 104(f) of Executive Order
12656; and part 2 of Executive Order
10480,

(b) Establishes a Graduated
Mobilization Response (GMR) system
for developing and implementing
mobilization actions that are responsive
to a wide range of national security
threats and ambiguous or specific
warning indicators. GMR provides for a
coherent decision making process with
which to proceed with specific
responses to an identified crisis or
emergency.

(c) Provides guidance to the federal
departments and agencies for
developing plans that are responsive to
a GMR system and for preparing costed
option packages, as appropriate, to
implement the plans.

§334.2 Policy.

(a) As established in Executive Order
12658, the policy of the United States is
to have sufficient emergency response
capabilities at all levels of government
to meet essential defense and civilian
needs during any national security
emergency. Accordingly, each federal
department and agency shall prepare its
national security emergency
preparedness plans and programs to
respond adequately and in a timely
manner to all national security
emergencies.

(b) As part of emergency response, the
GMR gystem should be incorporated in
each department'’s and agency's
emergency preparedness plans and
programs to provide appropriate and
effective response options for
consideration in reacting to ambiguous
and specific warnings.

(c) Departments and agencies will be
provided early warning information
developed by the intelligence
community and policy statements of the
President.

(d) Emergency resource preparedness
planning is essential to ensure that the
nation is adequately prepared to
respond to potential national
emergencies. Such emergency resource
preparedness planning requires an
exchange of information and planning
factors among the various departments
and agencies responsible for different
resource preparedness actitivies.

(e) To carry out their emergency
planning activities, civilian departments
and agencies require the Department of
Defense's (DOD) assessment of
potential military demands that would
be made on the economy in a full range
of possible national security
emergencies, Similarly, DOD planning
should be conducted using planning
regimes consistent with the policies and
plans of the civilian resource
departments and agencies.

() Under section 104(c) of Executive
Order 12656, FEMA is responsible for
coordinating the implementation of
national emergency preparedness policy
with federal departments and agencies
and with state and local governments
and, therefore, is responsible for
developing a system of planning
procedures for integrating the
emergency preparedness actions of
federal, state and local governments.

(g) Federal departments and agencies
shall design their preparedness
measures to permit a rapid and effective
transition from routine to emergency
operations, and to make effective use of
the period following initial indication of
a probable national security emergency.
This will include:

(1) Development of a system of
emergency actions that defines
alternatives, processes, and issues to be
considered during various stages of
national security emergencies; and

(2) Identification of actions that could
be taken at the federal and local levels
of government in the early stages of a
national security emergency or pending
national security emergency to mitigate
the impact of or reduce significantly the
leadtime associated with full emergency
action implementation.

§334.3 Background.

(a) The GMR system is designed to
take into account the need to mobilize
the Nation’s resources in response to a
wide range of crisis or emergency
situations. GMR is a flexible decision
making process of preparedness and
response actions which are appropriate
to warning indicators or an event. Thus,
GMR allows the government, as a
whole, to take small or large, often
reversible, steps to increase its national
security emergency preparedness
posture.

(b) Crises, especially those resulting in
major military activities, always have
some political or economic context. As
the risks of military action increase,
nations undertake more extensive
preparations over a longer perod of time
to increase their military power. Such
preparations by potential adversaries
shape the nature and gravity of the
threat as well as its likelihood and
timing of occurrence. These measures
permit the development of reliable
indicators of threat at an early time in
the evolution of a crisis. Depending on
the nature of the situation or event and
the nation involved, these early warning
indicators may emanate from the
political, socic-econcmic and/or
industrial sectors.

(c) The GMR system enables the
nation to approach mobilization
planning and actions as part of the
deterrent response capability and to use
it to reduce the probability of conflict.
Alternatively, if deterrence should fail,
the GMR system would enable the
nation to undertake a series of phased
actions intended to increase its ability
to meet defense and essential civilian
requirements, The GMR system
integrates the potential strength of the
national economy into U.S. national
security strategy.

§ 334.4 Definitions.

(a) Graduated Mobilization Response
(GMR) is a system for integrating
mobilization actions designed to
respond to ambiguous and/or specific
warnings. These actions are designed to
mitigate the impact of an event or crisis
and reduce significantly the lead time
associated with a full national
emergency action implementation.

(b) National security emergency is
any occurrence, including natural
disaster, military attack, technological
emergency, or other emergency, that
seriously degrades or threatens the
national security of the United States.

(c) Mobilization is the process of
marshalling resources, both civil and
military, to respond to and manage a
national security emergency.

(d) GMR Plans are those agency
documents that describe, in general, the
actions that an agency could take in the
early stages of a national security
emergency, or upon receipt of warning
information about a possible national
security emergency. These actions
would be designed to mitigate the
impact of, or reduce significantly, the
lead times associated with full
emergency action implementation. Such
plans are required by section 201(4)(b}
of Executive Order 12656.
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(e) A Costed Option Package is a
document that describes in detzil a
particular action that an agency could
take in the early stages of a national
security emergency. The general content
of a GMR costed option package
includes alternative response options;
the resource implications of each option;
shortfalls, costs, timeframes and
political feasibility.

§334.5 GMR System description.

The GMR system contains three
stages of mobilization activity
{additional intermediate GMR stages
may be developed). For example, a
federal department or agency might
divide “Crisis Management" into two,
three, or more levels as suits its needs.

(a) Stage 3, Planning and Preparation.
During the planning and preparation
stage, federal departments and agencies
develop their GMR plans and maintain
capability to carry out their
mobilization-related responsibilities in
accordance with section 201 of
Executive Order 12656. General types of
problems likely to arise in a crisis
situation are identified along with
possible methods for dealing with them.
Investment programs can be undertaken
to overcome identified problems.

(b) Stage 2, Crisis Management.
During the crisis management stage,
GMR plans are reviewed and
capabilities will be re-examined in light
of an actual event or crisis perceived to
be emergx :

(1) Federal departments and agencies
may need to gather additional data on
selected resources or increase their
preparedness activities. Costed Option
Packages may need to be updated or
new ones prepared for the response
option measures in each of the
department's and agency's area of
responsibility. For example, when it
appears likely that increased national
resources may be required, resource
readiness could be improved through the
procurement of essential long lead time
items, especially those that can be used
even if the situation does not escalate,
In general, long lead time preparedness
actions would be considered for
implementation at this time.

(2) Many preparedness actions at this
stage would be handled through
reprogramming, but the Costed Option
Packages may also require new funding.

(3) If the crisis worsens, and prior to
the declaration of national emergency, it
may be necessary to surge certain
production and stockpile items for future
use.

(c) Stage 1, National Emergency/War.
During a national emergency or
declaration of war, mobilization of all
national resources escalates and GMR

will be subsumed into the overall
mobilization effort. As military
requirements increase, the national
resources would increasingly be focused
on the national security emergency. This
would involve diverting non-essential
demand for scarce resources from
peacetime to defense uses, and
converting industry from commercial to
military production. Both surge
production and expansion of the
nation's productive capacity may also
be necessary. Supplemental
appropriations may be required for most
Federal departments and agencies
having national security emergency
responsibilities.

§ 334.6 Department and agency
responsibiiities.

(a) During Stage 8, each Federal
department and agency with
mobilization responsibilities will
develop GMR pians as part of its
emergency preparedness planning
process in order to meet possible future
crigis. Costed Option Packages will be
developed for actions that may be
necessary in the early warning period.
Option packages will be reviewed,
focused and refined during Stage 2 to
meet the particular emergency.

(b) Each department and agency
should identify response actions
appropriate for the early stage of any
crisis or emergency situation, which
then will be reviewed, focused and
refined in Stage 2 for execution, as
appropriate. GMR plans should contain
a menu of costed option packages that
provide details of alternative measures
that may be used in an emergency
situation.

{c) FEMA will provide guidance
pursuant to Executive Order 12656 and
will coordinate GMR plans and option
packages of DOD and the civilian
departments and agencies to ensure
consistency and to identify areas where
additional planning or investment is
needed.

(d) During State 2, FEMA will
coordinate department and agency
recommendations for action and
forward them to the National Security
Advisor to make certain that
consistency with the overall national
strategy planning is achieved.

(e) Departments and agencies will
refine their GMR plans to focus on the
specific crisis situation. Costed option
packages should be refined to identify
the resources necessary for the current
crisis, action taken to obtain those
resources, and GMR plans implemented
consistent with the seriousness of the
crisis.

(f) At Stage 1, declaration of national
emergency or war, the crisis is under the

control of NSC or other central
authority, with GMR being integrated
into partial, full or total mobilization. At
this point the more treditional
mechanisms of resource mobilization
are pursued, focusing on resource
allocation and adjudication with
cognizance of the essential civilian
demand.

{g) Programs and plans developed by
the departments and agencies under this
guidance should be shared, as
appropriate, with States, local
governments and the private sector to
provide a baseline for their development
of supporting programs and plans.

§ 3347 Reporting.

The Director of FEMA shall provide
the President with periodic assessments
of the Federal departments and agencies
capabilities to respond to national
security emergencies and periodic
reports to the National Security Council
on the implementation of the national
security emergency preparedness policy.
Pursuant to section 201(15) of Executive
Order 12656, departments and egencies,
as appropriate, shall consult and
coordinate with the Director of FEMA to
ensure that their activities and plans are
consistent with current National
Security Council guidelines and policies.
An evaluation of the Federal
departments and agencies participation
in the graduated mobilization response
program may be included in these
reports.

Dated: january 9, 1990.

Antonio Lopez,

Associate Director, National Preparedness
Directorate, Federal Emergency Management
Agency.

[FR Doc. 90-1139 Filed 1-18-90; 8:45 am]
BILLING CODE 6713-01-M

FEDERAL MARITIME COMMISSION
46 CFR Part 540
[Docket No. 89-25]

Security for the Protection of the
Public

January 186, 1990,

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: The Commission is adding a
new provision to subparts A and B of its
rules requiring proof of financial
responsibility for passenger vessels. The
new language provides that the
Commission may permit, for good cause,
deviations from the standard language
prescribed in Forms FMC-132A, FMC-
133A, FMC-132B and FMC -133B, which
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are the surety bond and guaranty forms
for financial responsibility vis-a-vis
nonperformance and casualty. The new
regulations will afford greater flexibility
for the Commission to consider surety
bonds and guaranties which, because of
the particular circumstances of the
applicant, may differ from the standard
prescribed language.

DATE: Effective January 19, 1990.

FOR FURTHER INFORMATION CONTACT:

Robert G. Drew, Director, Bureau of
Domestic Regulation, Federal
Maritime Commission, 1100 L Street,
NW., Washington, DC 20573, (202)
523-5796;

Robert D. Bourgoin, General Counsel,
Federal Maritime Commission, 1100 L
Street, NW., Washington, DC 20573,
(202) 523-5740.

SUPPLEMENTARY INFORMATION: The
Commission's rules implementing Public
Law 89-777, 46 U.S.C. app. 817d and
817e, are contained in part 540 of 46
CFR. They prescribe requirements for
certification of financial responsibility
for passenger vessels against
nonperformance or liability for death or
injury (casualty). Codified in the rules
are the following forms which are to be
used by applicants for certificates:

FMC-132A—Passenger Vessel Surety Bond
(46 CFR part 540) [Performance]

FMC-133A—Guaranty in Respect of Liability
for Nonperformance, Section 3 of the Act

FMC-132B—Passenger Vessel Surety Bond
(48 CFR part 540) [Casualty]

FMC-133B—Guaranty in Respect of Liability
for Death or Injury, Section 2 of the Act

Under the present rules, applicants must
submit surety bonds and guaranties
using the language and format of the
forms.

On December 15, 1989, the
Commission published for comment in
the Federal Register, 54 FR 51423, a
Proposed Rule which would add the
following provision to the relevant
sections of the regulations: “The
requirements of Form ___, however,
may be amended by the Commission in
a particular case for good cause." This
change was proposed to allow the
Commission flexibility in considering
evidence of financial responsibility
when particular, unusual circumstances
may justify a deviation from the forms.
The proposal was not intended to effect
a lower or relaxed standard of evidence

of financial responsibility, but rather to
accommodate variations in
arrangements which may be necessary
in particular situations, lest a rigid
adherence to form result in undue
hardship on applicants.

No comments on the Proposed Rule
were submitted. The Commission has
determined to adopt the Proposed Rule
as written as a Final Rule.

The Federal Maritime Commission
has determined that this Final Rule is
not a “major rule” as defined in
Executive Order 12291, 46 FR 12193,
February 27, 1981, because it will not
result in: (1) An annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
significant adverse effect on
competition, employment, investment,
productivity, innovations, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

The Chairman of the Commission
certifies, pursuant to section 805(b) of
the Regulatory Flexibility Act, 5 U.S.C.
601, et seq., that this Final Rule will not
have a significant economic impact on a
substantial number of small entities,
including small businesses, small
organizational units, and small
governmental jurisdictions.

The Final Rule does not contain
information collection requirements
within the meaning of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501, et
seq. Accordingly, OMB approval of the
Final Rule is not required.

The Commission has determined that
this rule is excepted from the 30-day
effective date requirement of 5 U.S.C.
553 because it relieves a restriction from
existing requirements.

List of Subjects in 46 CFR Part 540

Insurance, Maritime carriers,
Penalties, Reporting and recordkeeping
requirements, Surety bonds,
Transportation.

Therefore, pursuant to 5 U.S.C. 553;
secs. 2 and 3, Pub. L. 88-777, 80 Stat.

1356-1358, 46 U.S.C. app. 817e, 817d; sec.

43 of the Shipping Act, 19186, 46 U.S.C.
app. 841a; sec. 17 of the Shipping Act of

1984, 46 U.S.C. app. 1716, the Federal
Maritime Commission amends part 540
of title 46 of the Code of Federal
Regulations as follows:

PART 540—[AMENDED]

1. The authority citation for part 540
continues to rad as follows:

Authority: 5 U.S.C. 553; secs. 2 and §, Pub.
L. 89-777, 80 Stat. 1356-1358, 46 U.S.C. app.
817e, 817d; sec. 43 of the Shipping Act, 1916,
46 U.S.C. app. 841a; sec. 17 of the Shipping
Act of 1984, 46 U.S.C. app. 17186.

2. Section 540.5 is amended to add a
new sentence to paragraph (c) as
follows:

§ 540.5 Insurance, guaranties, escrow
accounts, and seli-insurance.

(c) * * * The requirements of Form
FMC-133A, however, may be amended
by the Commission in a particular case
for good cause.

- . - * -

3. Section 540.6 is amended to add a
new sentence to paragraph (a) as
follows:

§540.6 Surety bonds.

{a) * * * The requirements of Form
FMC-132A, however, may be amended
by the Commission in a particular case
for good cause.

4. Section 540.24 is amended to add
new sentences to paragraphs (b) and (d)
as follows:

§ 540.24 Insurance, surety bonds, seif-
Insurance, guaranties, and escrow
accounts.

- - - . -

(b) * * * The requirements of Form
FMC-132B, however, may be amended
by the Commission in a particular case
for good cause.

- - - - *

(d) * * * The requirements of Form
FMC-133B, however, may be amended
by the Commission in a particular case
for good cause,

* * L L -
By the Commission.
Joseph C. Polking,
Secretary.
[FR Doc: 80-1245 Filed 1-18-80; 8:45 am]
BILLING CODE 6730-01-M
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DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 401

[Amendment No. 30; Doc. No. 5407S)

General Crop Insurance Regulations;
Fresh Market Sweet Corn
Endorsement

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the General Crop Insurance Regulations
(7 CFR part 401), effective for the 1991
and succeeding crop years, by adding a
new subpart, 7 CFR 401.138, to be
known as the Fresh Market Sweet Corn
Endorsement. The intended effect of this
rule is to provide the regulations
containing the provisions of crop
insurance protection on fresh market
sweet corn in an endorsement to the
general crop insurance policy.

DATE: Comment date: Written
comments, data, and opinions on this
proposed rule must be submitted not
later than February 20, 1990 to be sure of
consideration.

ADDRESS: Written comments on this
proposed rule should be sent to Peter F,
Cole, Office of the Manager, Federal
Crop Insurance Corporation; Room 4090,
South Building, U.S. Department of
Agriculture, Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250,
telephone (202) 447-3325.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date

established for these regulations is
established as June 1, 1994,

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment, y
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Envircnmental Impact Statement is
needed.

FCIC herewith proposes to add to the
General Crop Insurance Regulations (7
CFR part 401), a new subpart to be
known as 7 CFR 401.138; the Fresh
Market Sweet Corn Endorsement,
effective for the 1991 and succeeding
crop years, to provide the provisions for
insuring fresh market sweet corn.

Upon publication of 7 CFR 401.138 as
a final rule, the provisions for insuring
sweet corn contained in 7 CFR 401.138
will supersede those provisions
contained in 7 CFR part 449, the Fresh
Market Sweet Corn Crop Insurance
Regulations, effective with the beginning
of the 1991 crop year. The present policy
contained in 7 CFR part 449 will be
terminated at the end of the 1990 crop

year and later removed and reserved.
FCIC will amend the title of 7 CFR part
449 by separate document so that the
provisions therein are effective only
through the 1990 crop year.

Minor editorial changes have been
made to improve compatibility with the
new general crop insurance policy.
These changes do not affect meaning or
intent of the provisions. In adding the
new Fresh Market Sweet Corn
Endorsement to 7 CFR part 401, FCIC
proposes other changes in the provisions
for insuring fresh market sweet corn as
follows:

1. Section 4—Add language
concerning crop growth stages and
corresponding percentage guarantee
(This information was previously
contained in actuarial table).

2. Section 7—Unit Division provisions
are included in this section. Language
has also been added to require that the
insured keep production separate by
units. Units will be determined for each
planting period. Additional language is
added to clarify that a premium
reduction will be effective if optional
units are not selected, _

3. Section 9—Remove the “minimum
value amount” from the policy and add
language referring to the actuarial table.

4. Sections 10 and 11 have been
modified to accommodate a distinction
for areas potentially having a “fall
planting period"” compared to areas
which do not.

5. Section 12—The following terms are
revised to clarify their meaning.

a. Tropical Depression

b. Marketable sweet corn

Recently, FCIC's Board of Directors
adopted a change which allows a
discount against the premium for
insureds who choose not to divide their
acreage into optional units. Since this
discount is available for sweet corn,
appropriate explanatory language has
been added to the annual premium and
unit division